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ST A TE OF TEXAS § 
§ 

COUNTY OF HAYS § 

DEVELOPMENT AGREEMENT 
BETWEEN CITY OF KYLE, TEXAS, AND 
INTERMANDECO GP, LLC OR ASSIGNS 

This Development Agreement ('·Agreement") is by and between the City of Kyle, Texas, 
a home rule city situated in Hays County, Texas (the "City") and rNTERMANDECO GP, LLC 
OR ASS IGNS ("Developer"). The term " Parties'· or "Party" means the City and the Developer 
collectively or s ingularly. 

RECITALS 

WHEREAS, Developer intends to purchase a parcel of real property (the "Prope1ty" or 
"Parcel") in Hays County, Texas, which is more particularly described in the attached Exhibit "A"; 

WHEREAS, the City is located in a rapidly growi ng metropolitan area for which new 
construction and land development can positively or negatively impact the future character and 
finances of the City; 

WHEREAS, the City finds development agreements to promote master-planned 
communities are an appropriate way of establishing land use controls, providing for the 
construction of appropriate and necessary utility and roadway infrastructure, encouraging orderly 
economic growth, protecting the environment, and promoting the welfare of present and future 
citizens of the area; 

WHEREAS, the City Council has found that the development of the Property in 
compliance with this Agreement will serve a public purpose and benefit the economy of the City 
and the best interests and welfare of the public. 

WHEREAS, the City believes it is in the best interests of the City and the development to 
construct ce1tain portions of both the Roland and Opal roadways and will assist the developer w ith 
the creation of a public improvement district to complete those and other authorized improvements 
pursuant to Chapter 372, Texas Local Government Code (the "PIO Act"). 

NOW, THEREFORE, for and in consideration of the above stated recitals, which are 
made a part of this Agreement, the benefits described below, plus the mutual promises expressed 
herein, the sufficiency of which is hereby acknowledged by the Parties, the Parties hereby contract, 
covenant and agree as follows: 
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ARTICLE 1 
PURPOSE, AUTHORITY, TERM AND BENEFITS 

1.01 Authority . Authority for Developer and the City to enter into this Agreement 
exists under the City Charter of the City, A1ticle III, Section 52-a of the Texas Constitution; 
Chapter 212, Subchapter G, Tex. Local Government Code, ("Subchapter G"), Chapter 395 of the 
Tex. Local Government Code; and such other statutes as may be applicable. The approval of this 
agreement is subject to and contingent upon the full and final approval of the public improvement 
district application fo r this development and the creation and authorization of the PID by resolution 
of the City Council. 

1.02 Project Defined. The Project established by the Agreement includes a master-
planned residential subdivision that wi ll include single family lots, a multifamily or high density 
residential tract of land, a small retail tract of land and an amenity area which may be developed 
in conjunction with the Parks Department featuring paths and gathering places and some 
recreational faci lities with a focus on preserving the natural features of the land. The Project, 
includes the subdivision of the Property, the construction of off-site and on-site utility and road 
facilities to serve the Project and Subdivision Infrastructure (defined be low) to be dedicated and 
conveyed to the City, and other infrastructure adequate for the development of the Project 
consistent with this Agreement (the "Project"). The Project will include multiple phases for 
platting and construction purposes. The Project will additionally include the various 
improvements identified in the app lication for the public improvement district. 

1.03 Benefits. 

(a) The City desires to enter into this Agreement to provide additional control to the 
development standards fo r the Property. 

(b) This Agreement provides: (i) alternative standards under certain City ordinances 
for the benefit of the Property; and (ii) the City' s commitment to timely provide water and 
wastewater service to Property based on the Concept Plan. The City' s execution of this Agreement 
constitutes a valid and binding obligation of the City under State Law. Developer' s execution of 
this Agreement constitutes a valid and binding obligation of the Developer. 

1.04 Term. The term of this Agreement will commence on the Effective Date and 
continue fo r 240 days, unless Dt:veloper sends the City a notice of termination within its contract 
feasibi lity period on the Prope1ty or acquires tit le to the Prope1ty and delivers a copy of the 
recorded deed to the City within said 240-day period. If Developer acq uires title to the Property 
and delivers a copy of the recorded deed to the City within said 240 days, then the term of this 
Agreement shall be fi fteen (15) years from the Effective Date (''Term''). After the first Term, this 
Agreement may be extended for successive five-year periods upon written agreement signed by 
Developer and the City. 

1.05 Control of Development. Developer intends to develop the Prope1ty in a manner 
which results in the enhancement of the tax base of the City. Notwithstand ing any provision of 
the Code of Ordinances or uncodified ordinances of the City (the "Code") to the contrary, the 
timing and sequencing of the development of the Property will be based on market demand and 
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conditions and w ill be completed as and when Developer, in its sole discretion, determines it to be 
economically feas ible. 

1.06 PID Approval. Developer and City intend to finance a portion of the offsite 
wastewater faci lities sufficient to serve the Property, a po1tion of the boundary road improvements 
sufficient to serve the Property and other authorized improvements under the PID Act (the ·'PID 
Improvements") through a City administered PID. A PID application and petition will be 
submitted with this Development Agreement. If the submitted PID application is not approved by 
C ity Council as submitted by the Developer and the PID authorized by resolution of the City 
Council pursuant to Section 372.0 I 0 of the PID Act prior to the approval of this Agreement, then 
this Development Agreement sha ll become null and void. If the PJD is authorized and approved 
by resolution of the Ci ty Council prior to the Developer acquiring ti tle to the Property and the term 
of this Agreement subsequently expires pursuant to the 240-day time limit for acquisition of title 
to the Prope1ty in Section 1.04 of this Agreement, then the C ity Council w ill consider and approve 
such as a petition for dissolution of the PID. 

1.07 Bond Issuance Required. Developer and City agree and acknowledge the PID 
Improvements are to be financed through two (2) separate bond issuances by the City. City agrees 
that, upon authorization of the PID, it wi ll proceed immediately, upon request of the Developer, to 
levy assessments and bond issuances and acknowledges that for each bond issuance, P fD bonds 
must be issued in an amount sufficient to finance the constructed PID Improvements reimbursable 
through such bond issuance prior to Developer' s commencement of any PID Improvements 
reimbursable through that bond issuance. 

Notwithstanding the foregoing, Developer and C ity agree and acknowledge that a portion 
of the Property that Developer is acquiring will be subject to a lien in favor of Lovey Naue1t 
Driskell, Individually and as Independent Executor of the Estate of Wyatt Ashley Driskell 
("Driskel I Lien" ). The portion of the Property encumbered by the Driskel I Lien is described in 
Exhibit D, attached hereto and made a part hereof (the "Encumbered Tract"). Developer and City 
agree and acknowledge that the Encumbered Tract shall not be subject to assessments in 
connection with the PID or to any liability in connection with the issuance of PID bonds until such 
time as the Driskell Lien has been re leased by written document suitable for recording in the Hays 
County Property Records. 

ARTICLE2 
DEVELOPMENT ST AND ARDS AND REVIEW PROCEDURES 

2.01 Generally. Except as provided in this Agreement, all development applications 
and deve lopment of the Property will comply with the Code. If there is any confl ict between the 
terms of this Agreement and the Code, the specific terms of this Agreement w ill control. 

2.02 Residential and Commercial. The Parties agree that Developer shall be 
temporarily granted an R-1-A, R-3-2, and RS zoning c lassifications as detai led on the Concept 
Plan. Except as provided in this Agreement, the Property shall be subject to use and development 
standards as if subject to the City 's "R-1-A", "R-3-2" , and RS zoning districts: prov ided, however, 
that, notwithstanding the previous zoning c lassifications, (i) approx imately thirteen percent ( 13%) 
of the s ingle fami ly residential lots there in sha ll be a minimum of s ixty five feet (65 ' ) by one 
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hundred feet ( 100'), (ii) approximately seventy three percent (73%) of the single fami ly lots may 
be a minimum of fifty feet (50.) by one hundred feet (JOO'), (iii) approximately fourteen percent 
(14%) of the single family lots may be a minimum of forty feet (40') by one hundred feet ( 100'), 
(iv) the maximum al lowable density on the approximately 16.5 acre R-3-2 multifamily site shall 
be 21 units per acre and (v) the RS zoned tract will allow a single pad user or strip-type 
configurations either with or without drive-thru capability. 

(a) To the extent the City concludes that a variance or allowance is necessary under its 
current codes, ordinances or regulations, Developer shall be granted the following variances that 
shall apply to the Property withoul Lhe need for fuither approval. 

I . R.O.W. Width. The streets that have residential units served by alleys on one 
or both sides of the street, as well as, the internal east/west street just south of 
Opal Ln. (Street A on the attached Concept Plan) and just north of Roland Ln. 
(Street K on the attached Concept Plan) may have a street right-of-way width of 
fifty feet (50') while maintaining the City' s standard pavement width. 

2. R.O.W. Width (Alleys). All alleys shall have a right-of-way width of twenty 
feet (20'). 

3. Pavement Width (A lleys). All alleys shall provide for sixteen feet (16') of 
pavement. 

2.03 Concept Plan. A copy of the concept plan is attached hereto and incorporated 
herein for all purposes as Exhibit "B" ("Concept Plan"). Pursuant to Section 2 12.172, Tex. Local 
Government Code, Developer hereby confirms that the Concept Plan for the subdivision of the 
Property complies with the City"s Subdivision Ordinance requirements for concept plans, the 
zoning district regulations applicable to the Property as set forth in this Agreement, and the City 's 
Comprehensive Master Plan. The Concept Plan constitutes a development plan for the Property, 
as provided in Subchapter G of Section 2 12. 172, Tex. Local Government Code. 

Subject to the allowable uses set forth in Sections 2.02, a) the total allowable level of development 
of the Property shall be limited by the number of Living Unit Equivalents ("LU Es") as measured 
for water and wastewater service connections, and b) the intensity and timing of development 
within the Property will be determined solely by Developer; provided, however, that the intensity 
of development of the Property shall not exceed 540 single fam ily lots and 345 multifamily units 
for a total of 895 LU Es which includes one ( l) LUE per residential unit and ten ( l 0) LU Es for the 
retail tract. So long as Developer does not increase the total level of allowable development, as 
measured by water and wastewater service connections, Developer may amend the Concept Plan 
and may amend the layout of lots and on-site infrastructure to serve the Project in compliance with 
this Agreement. The Concept Plan will be effective for the Term of this Agreement. 

2.04 Preliminary Plan. Developer may submit to the City an application for a 
preliminary plan for the Property without submitting to the City a zoning application for the 
Property. The preliminary plan must comply with the requirements of this Agreement and 
generally comply with the Concept Plan and the allowable uses set forth in Sections 2.02 and 2.03. 
The preliminary plan may show lot layouts and street alignments different than shown in the 
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Concept Plan so long as the total level of development, as measured by water and wastewater 
service connections, does not increase above 895 LU Es. Developer may request the City, 
including the City's Planning and Zoning Commission, to make a written determination that the 
preliminary plan complies with all applicable regulations: provided, however, that such 
determination shall not constitute the final approval of the preliminary plan. lfthe preliminary plan 
application complies with the terms of this Agreement, the City will approve the preliminary plan 
upon the request of Developer. 

2.05 Subdivision Plats. Subdivision plats may be approved and constructed in one or 
more sections. Developer may submit to the City an application for a subdivision plat for a portion 
of the Property without submitting a zoning application for the Property. Developer may submit 
subdivision construction plans concurrently with a subdivision plat application. 

2.06 City Review and Approval. This Agreement shall govern the review and approval 
of preliminary plans, subdivision plats, subdivis ion construction plans and other approvals, 
variances or other municipal authorizations hereafter required or requested by Developer. The City 
will accept and review applications fo r preliminary plans, final plats, subdivision construction 
plans and site development permits for the Property if the final plats, subdivision construction 
plans and site development permits fo r the Property comply with the requirements of this 
Agreement and generall y comply with the Concept Plan and the allowable uses set forth herein. 
The City will approve applications for preliminary plans, subdivision plats and si te development 
permits for the Property if said applications are in accordance with the requirements of this 
Agreement and/or City Code. Preliminary plans, subdivision plats, subdivision construction plans, 
and site development plans hereafter approved pursuant to this Agreement shall expire on the latter 
of the expiration of this Agreement or the date established by the Code. 

2.07 Parkland Dedication. The Developer shall use its best effo1ts to work with the 
City's Parks Department to try to utilize as much of the land area and the natural characteristics of 
the open space and drainage area positioned between the proposed future Lots and the railroad 
tracks on the Concept Plan for use as parkland. The parties agree to mutually cooperate with the 
development of a plan to incorporate some park improvement features that work with the natural 
features of the land to create a quality destination for the citizens of the City. Proposed 
improvements including, but not limited to, parking facilities, a play structure. limited irrigation, 
walks and trail s, and their related expenses will be subject to the review and approval of the Parks 
Board and may be credited toward parkland dedication and any applicable Park Fees in lieu of the 
dedication of additional parkland. Parkland improvements are to be performed at the time of the 
development of the phase adjacent to the proposed parkland improvements. 

2.08 Other Fees. Except for fees or expenses otherwise specifically provided for in this 
Agreement, all fees required by the Code will be paid in accordance with the Code and applicable 
law. 

2.09 Effective Date. Developer and City agree and acknowledge that Developer is in 
the process of acquiring the Property subject to this Agreement. Notwithstanding the foregoing, 
the Concept Plan set forth herein, or any applications submitted by Developer to City pe1taining 
to the zoning, platting, or development of the Property, no zoning ordinance, plat, or development 
agreement, including this Agreement, shall be effective or binding on the Prope1ty until the closing 
date of the purchase of the Property by Developer. 
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ARTICLE 3 
PUBLIC STREETS AND SUBDIVISION INFRASTRUCTURE 

3.01 Perimeter Streets. The requirements of Section 4 I- I 37(p) of the Code appl y to 
the Project, except that fo r Roland and Opal lanes the Developer w ill dedicate land to 
accommodate for a total ROW width of 70' and improve the existing roads using a combination 
of the C ity's L2U and C3U roadway sections from the frontage road of IH 35, crossing the railroad 
tracks at grade with silent crossings, to 50 ' west of the development's main entrances as detailed 
in the attached Exhibit D. These improvements and any necessary ROW acquisition for Roland 
and Opal Lanes are pa11 of the improvements included in the public improvement district to be 
created for this development. The improvement of either Roland or Opal Lanes financed by the 
PID must be an included improvement with the platting and construction of first phase of 
residential lots that fronts either of those roadways and their completion shall satisfy any and al l 
of the C ity ' s perimeter roadway requirements fo r the entirety of the project. 

3.02 City Easements. At the closing of the portion of land under an unimproved 
property contract that includes the C ity's existing Water Tower Site, the Developer shall convey 
the real property, within the 0.23-acre Water Storage Easement recorded in Volume 609, Page 193 
in Hays County, Texas, a long with an additional five (5.0') foot perimeter buffer to the C ity at no 
cost. At the time, the Developer files a final plat on an adjacent property that provides paved 
access to the C ity 's Water Tower Site, the City will be prepared to and will immediately record a 
document to vacate, re lease and abandon the 1. 17-acre (50' Wide) Access Easement recorded in 
Volume 7 15, Page 2 19 in Hays County, Texas. 

3.03 ROW Dedication. Other than dedicating the applicable roadway right-of-way on 
a per phase basis throughout the deve lopment as interior phases are deve loped, Developer w ill 
dedicate, by plat, its portion of the applicable right-of-way that it owns in a variable width to 
account fo r the full seventy (70') feet of planned street right-of-way which sha ll generally result 
in a ROW dedication of 45 ' to 50' along the Opal Ln. frontage and 30' to 37' along the Roland 
Ln. frontage at no cost to the C ity as it develops each phase that contains applicable frontage a long 
those thoroughfares. 

3.04 Subdivision Infrastructure. All streets, roads, required s idewalks not fronting a 
residentia l, multifamily/high density residential or reta il use, drainage. looped water system lines 
in accordance w ith the C ity 's requirements and wastewater lines and facilities and all other 
infrastructure within the Property will be constructed by Developer to meet Code standards and 
w ill be dedicated and conveyed to the City at no cost to the City. Sidewalks fronting residential, 
multifamily/high density residential or reta il uses shall be constructed by the bui lder/developer of 
each of those uses in accordance with the Code. 

3.05 Satisfactory Completion of Developer Improvements. The term " Developer 
Improvements'. includes Subd ivision Infrastructure, PID Improvements and Util ity Improvements, 
as defined here in. Upon completion of construction of each of Developer Improvements, 
Developer shall prov ide the C ity with final " record" drawings of the Developer Improvements, in 
both hard copy and digital (PDF or CAD, as requested by the City). Developer 's engineer shall 
provide a certificate of completion to the C ity and the City sha ll conduct a final inspection of 
Developer Improvements w ithin five (5) business days. The City sha ll within two (2) business 
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days of conducting the final inspection provide a list of deficiencies found in the inspection so that 
when the deficiencies are corrected, Developer Improvements will meet the requirements for 
acceptance by the City for ownership, operation and maintenance. Developer shall be responsible 
for having those deficiencies remedied. Upon request, the City shall then re-inspect Developer 
Improvements within two (2) business days of receipt of notice from Developer, and if al I 
deficiencies have been remedied to the City' s satisfaction, the City shall furnish, within two (2) 
business days, a Letter of Satisfactory Completion to the Developer stating that the Developer 
Improvements have been constructed in substantial compliance with the Approved Plans, meet all 
applicable testing requirements and otherwise comply with the requ irements of the City to accept 
the Developer Improvements for ownership, operation and maintenance and that building permits 
are avai lable for the Lots contained within that subdivision plat. 

3.06 City Acceptance of Developer Improvements. 

(a) As a precondition to the City's fina l acceptance of a Developer Improvement, the 
fo llowing shall be delivered to the City: executed all bills paid affidavits, bills of sale, assignments, 
or other instruments of transfer reasonably requested by the City, in a form and content reasonably 
acceptable to the City, to evidence the City' s ownership of same. Contemporaneously therewith, 
all bonds, warranties, guarantees, and other assurances of performance, record drawings, 
easements, project manuals and all other documentation related to Developer Improvement to be 
accepted will also be delivered to the City. Utility easements for water and wastewater lines and 
other utility fac ilities withi n the Property may be conveyed by plat dedication or separate 
agreement and must be conveyed or dedicated to the City prior to the City's acceptance of 
Developer Improvements. 

(b) Prior to Council acceptance of public improvements. Developer shall dedicate the 
Developer Improvements to the City by plat recordation, separate conveyance or other requested 
means. The City shall not unreasonably deny, delay, or condition its acceptance of such Developer 
Improvements. 

3.07 City to Own, Operate and Maintain Developer Improvements. From and after 
the time of the City's final acceptance of a Developer Improvement, the City will own, operate, 
and maintain each Developer Improvement and shall be responsible for al I costs associated with 
same. Upon the City's acceptance of all the Developer Improvements within a patticular 
subdivision plat and the City's acceptance of water and wastewater service lines within said 
recorded final plat, Developer shall be allowed to connect to the accepted water and wastewater 
service lines in such a manner to serve lots within the recorded plat; provided that the City' s 
applicable utility and connection fees are paid and that such connections meet the City's Code and 
technical requirements. 

ARTICLE4 
WATER AND WASTEWATER SERVICE 

4.01 Intent of the Parties Regarding Utility Services. As of the Effective Date, the 
City has actively planned to have sufficient water & wastewater capacity to meet its overall service 
obligations, including providing 895 LU Es of water service currently ava ilable to the Property in 
accordance with the terms of this Agreement. The City represents that upon the completion of the 
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Southside Wastewater Improvement Project, the City's wastewater capacity w ill be sufficient to 
serve the Project and other projects within the City. The City understands that its commitment to 
timely complete the Southside project is a material inducement to the Developer to acquire and 
proceed with this project. The City of Kyle, Texas will use its best effo1ts to complete the 
wastewater improvements on or before October 31 5

\ 20 18 and wi 11 provide suffic ient wastewater 
treatment capacity to allow wastewater service connections for 895 LUE's to the Propetty in 
accordance with the terms of this Agreement, subject to the Developer constructing certain offsite 
wastewater improvements which are reimbursable by the PID. The City represents and warrants 
that if the City has not completed the Southside wastewater improvements on or before that date, 
the City of Kyle will provide temporary alternate wastewater tr~alment capacity sufficient to allow 
wastewater service connections for any and a ll developed and completed units in the Project from 
October 31 st, 20 18 until the Southside project has been completed, subject to the Deve loper 
constructing certain reasonable additional offsite wastewater connection improvements w hich are 
reimbursable by the PIO. On or before October 20th of 2017, the City Council must approve and 
the Mayor or City Manager must execute a bi nding agreement with another municipality to provide 
for the temporary wastewater capacity sufficient to serve the Project or this Development 
Agreement sha ll become null and void. If needed, this temporary alternate wastewater treatment 
capacity w ill be utilized until those connections are dive1ted to the Southside project upon its 
completion. 

4.02 General Conditions For Connections to the City Utility System. 

(a) The Parties acknowledge that the City cannot deliver water and wastewater serv ices 
to the Property unless certain agreed upon off-site wastewater improvements are completed as 
described in the attached Exhibit "C''. These improvements must be constructed in accordance 
with C ity approved plans and specifications then accepted by the C ity. The City acknowledges, 
in proceeding with the construction of the off-site wastewater improvements, that Developer is 
re lying on the City's performance of the City 's obligation to timely provide 895 LU Es of water 
service and 895 LUEs of wastewater service with the possible need for the use of temporary 
a lternate wastewater treatment capacity sufficient to allow wastewater service connections to the 
Property by the aforementioned date and in accordance w ith the terms of this Agreement. 

(b) If the City modifies: (i) the definition of an LUE as compared to the LUE definition 
incorporated into this Agreement; (i i) water pressure requirements for a service connection to land 
w ithin the Property; (i ii) fire flow requirements for the issuance of building permits and certificates 
of occupancy w ithout the installation of a sprinkler system; (iv) a Utility or Developer 
Improvement required for the C ity to provide water and wastewater service to any portion of the 
Property; or (v) any other aspect of water and wastewater service standards, the C ity sha ll be 
responsible for the timely design and construction of any additional utility faci lities that would be 
necessary for the C ity to meet its water and wastewater serv ice obligations under this Agreement, 
unless such modification by the C ity is in response to a request by the Developer for more than 
895 LUEs of water and wastewater serv ice. If the modifications described in the preceding 
sentence are required by federal or state law or regulations, the Parties shall consult regarding a 
reasonable resolution to funding such modifications. 

4.03 Service Commitment. Subject to the completion of the off-site wastewater 
improvements with the possible use of temporary a lternate wastewater treatment capacity~ the City 
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hereby commits 895 LU Es of water and wastewater service to the Property on or before October 
3 1, 20 18. Developer may record subdiv ision plats subject only to the completion of the 
construction of Subdivision Infrastructure for such plats, the off-site wastewater improvements 
and ce1tain reasonable addit ional offsite wastewater connection improvements if the use of the 
temporary a lternate wastewater treatment capacity is necessary. 

4.04 Service Connections. The City will timely provide water and wastewater service 
to Lots within the Project, and w ill connect each residenti al unit or structure for another permitted 
use to the City's water and wastewater system upon payment of applicable fees and a Certificate 
of Occupancy being issued fo r the residential unit or structure and prov ide water and wastewater 
service for the residential unit or structure on the same terms and conditions as provided to all 
other areas of the C ity. 

4.05 Utility Improvement Construction Obligations. Developer shall be solely 
responsible for the engineering and construction of all water and wastewater lines and faci lities 
within the Property and the Off-Site Wastewater Improvements (collectively, the "Utility 
Improvements"). 

4.06 Service Units Defined. The s ize of a water meter required for any particular 
residential or non-residentia l structure shall be determined according to the C ity's applicable 
construction and plumbing standards in effect at the time that the building permit for that structure 
is approved, and the number of LU Es per meter to be accounted for hereunder sha ll be based on 
Chapter 50 (" Utilities"), Article YI, of the Code, which is incorporated into thi s Agreement for the 
limited purposes set forth in this Agreement. 

4.07 Use of C ity Property and Easements. The City hereby consents, at no cost to 
Developer, to the use of any and all appropriate and available C ity rights-of-way, sites or 
easements that may be reasonably necessary to construct a Developer Improvement or PIO 
Improvement, or for Developer to pe1form its obligati ons under this Agreement; provided, 
however, that the C ity's consent is subject to City approval of the location of a PIO Improvement 
within the ri ghts-of-way and easements and avoidance of utili ty faci lities existing in such rights of 
way and easements. 

4.08 E asement and Right-of-Way Acquisition . The PIO Im provements and re lated 
easements and right-of-way are necessary and required by the City for the C ity to provide water, 
wastewater and roadway service to the Property. The C ity further agrees that there exists a public 
necessity for the construction of the PIO Improvements for the Project; therefore, the City agrees 
to acquire any necessary offsite easements or right-of-way from th ird parties (including rai lway 
properties), including the use of eminent domain to acquire such easements pursuant to Section 
4.09 of this Agreement. The C ity of Kyle is responsible for obtain ing any and all right-of-way 
and/or temporary or permanent easements (including rights-of-way or easements over rai lway 
property) required for the construction of the ful l scope of all PIO Improvements on or before 
January 3 1, 2018. 

4.09 Use of Condemnation. The C ity Council has found that the development of the 
Property in compliance with this Agreement w ill benefi t the economy of the City and serve the 
best interests and welfare of the public. Therefore, if Developer determines that it may be 

[DATE] 



necessary for the City to use its eminent domain powers to acqu ire property or an interest in 
property to install a PIO Improvement required by the City pursuant to this Agreement, Developer 
will make a request to the City to proceed with the acquisition of the easement in compliance with 
applicable law. The City wi ll act on such a request within sixty (60) calendar days. If the City 
Council makes a finding that such requested easement is necessary to accomplish a public purpose 
and is otherwise lawful , the City Council may exercise its powers of eminent domain to attempt to 
acquire the requested easement or by other necessary means. The Parties agree to work 
cooperatively toward allowing the initiation of construction of a PIO Improvement on an easement 
or right-of-way being acquired by the City at the earliest time lawfu lly permitted. If the City 
Council seeks condemnation, il will use reasonable efforts to pursue such within the minimum 
time allowed under state law. 

ARTICLE 5 
ANNEXATION 

lnlentionaliy Left Blank 

ARTICLE 6 
ASSIGNMENT OF COMMITMENTS AND OBLIGATIONS; SUCCESSORS 

6.01 Assignment of Developer Rights. Developer may assign in whole or part its ri ghts 
and obligations under this Agreement to persons purchasing all of the Prope1ty or a part of the 
Property but not to an individual purchaser of lots within a recorded final plat. In the event 
Developer assigns all of its respective rights under this Agreement in conjunction with the 
conveyance of any unplatted portion of the Property, a written assignment of said rights must be 
tiled of record in the Official Public Records of I-lays County, Texas in order to be effective. This 
Agreement may be assigned by Developer without the consent of the City to any Developer
affi liated or related entity and Developer wi ll be released from its obligations under this Agreement 
upon delivery of a notice of assignment to the City. Any assignment of Developer' s rights and 
obligations hereunder to an entity that is not affi liated with or related to Developer will not release 
Developer of their respective obligations under this Agreement for the assigned portion of the 
Property until the City has approved the written assignment; provided, however, the City shall not 
unreasonably deny, delay, or condition its approval of the assignment. 

6.02 Lot Conveyance Not an Assignment. The mere conveyance of a lot or any portion 
of the Property without a written assignment of the rights of Developer shal l not be sufficient to 
constitute an assignment of the rights or obligations of Developer hereunder, unless specifically 
provided herein. 

6.03 Agreement Binding on Assigns. This Agreement shall be binding upon the 
Parties, their grantees, successors, assigns, or subsequent purchaser. In the event of an assignment 
offee ownership, in whole or in part. of the Property by Developer, only the grantees and assignees 
and then current owners of any portion of the Property so assigned shal l be liable under this 
Agreement for any subsequent default occurring after the conveyance and affecting only the 
portion or portions of the Property so assigned. Any reference to Developer or City shall be 
deemed to and will include the successors or assigns thereof, and al l the covenants and agreements 

[DATE] 



in this Agreement sha ll bind and inure to the benefit of the respective successors and assigns 
thereof whether so expressed or not. 

ARTICLE 7 
DEFAULT AND NOTICE 

7.01 Notice and Opportunity to Cure. If either Party defaults in its obligations under 
this Agreement, the other Party must, prior to exerc is ing a remedy available to that Party due to 
the default, give written noti ce to the defaulting Party, specifying the nature of the a lleged defaul t 
and the manner in which it can be satisfactorily cured. and extend to the defaulting Party ten ( l 0) 
days from receipt of the notice to cure the default. 

7.02 Remedies for Default. Whether in contract or tort or otherwise, Developer agrees 
to waive all c la ims to damages and other remedies, includ ing lost profits, de lay damages, or for 
any special incidenta l, liquidated or consequenti al loss or damage of any nature ari sing at any t ime 
or from any cause whatsoever; provided, however, Developer may enforce this Agreement as 
provided under §245.006 of the Texas Local Government Code and pursue remedies of strict or 
specific perfo rmance in such enforcement. 

7.03 Enforcement. The Parties may enforce this Agreement by any proceeding at law 
or equity except the City is not waiving its right to sovere ign immunity outs ide of enforcement of 
this Agreement and subject to the remedies here in nor may this paragraph 7 .03 be interpreted as 
or otherwise construed to be a waiver. Fa ilure o f e ither Party to enfo rce this Agreement sha ll not 
be deemed a waiver to enforce the provisions of this Agreement thereafter. 

7.04 Litigation. In the event of any third-party lawsuit or other c laim relating to the 
validity of this Agreement or any actions taken by the Parties hereunder, Developer and the C ity 
intend to cooperate in the defense of such suit or c la im, and to use their respective best efforts to 
resolve the suit o r cla im w ithout diminution of their respective rights and obligations under this 
Agreement. The City 's participation in the defense of such a lawsuit is expressly conditioned on 
budgetary appropriations for such action by the City Council. The ti ling of any third-party lawsuit 
re lating to thi s Agreement or the deve lopment o f the Project will not de lay, stop or otherwise affect 
the development of the Project or the C ity's processing or issuance of any approvals for the Proj ect, 
unless otherwise required by a court of competent jurisdiction. 

7.05 Notices. Any notice required or permitted to be de livered hereunder shall be in 
writing and sha ll be deemed rece ived on the earlier o f (i) actua l receipt by mail, Federal Express 
or other de livery serv ice, fax, email or hand de livery; (ii) three (3) business days after being sent 
by United States mail, postage prepa id, ce1tified mail , return receipt requested, addressed to Seller 
or Purchaser, as the case may be, at the address stated in Section l; or (iii) one (1) business day 
after being sent by email. 
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Any notice mailed to the City shall be addressed: 

C ity of Kyle 
Attn: C ity Manager 
I 00 W. Center Street 
Kyle, Texas 78640 

Any notice mailed to the Developer sha ll be addressed: 

Doreen Clark for Cary L. Cobb 
lntermandeco GP, LLC 
P.O. Box 670649 
Dallas, TX 75367 

Any Party may change the address for notice to it by giving notice of such change in 
accordance with the prov isions of this paragraph. 

ARTICLE 8 
PROPERTY AND MORTGAGEE OBLIGATIONS 

8.01 Mortgagee Acceptance. Developer shall assure that any mortgage financing 
obta ined for the Property and the Project inc ludes a provision that obligates the mortgagee to 
continue this Agreement in full fo rce and effect subject to its terms and prov is ions in the event of 
a forec losure or other action by such mortgagee, with a good and sufficient subordination 
provision, and any such mortgagee shall be deemed to have taken a security interest in the Property 
w ith notice of and subject to this Agreement, subject, however, to the terms of Section 1.07 above. 
Developer shall provide the C ity w ith an executed copy of a subordination agreement that is 
consistent w ith the requirements of this Agreement. 

8.02 Mortgagee Protection. This Agreement w ill not affect the right of Developer to 
encumber a ll or any po rtion of the Property by mortgage, deed of trust or other instrument to secure 
financing for the Project, subject to the terms and prov is ions of Section 8.0 I. The C ity understands 
that a lender providing fi nancing of the development of the Prope1ty ("Lender") may require 
interpretations of or modifications to this Agreement and agrees to not unreasonably refuse to 
cooperate w ith Deve loper and its Lenders ' representatives in connection w ith any requests for 
interpretations or modifications so long as such modifications are not substantia lly inconsistent 
with the terms of this Agreement. The C ity agrees not to unreasonably condition, withhold or 
delay its approval of any requested interpretation or modification if the interpretation or 
modification is consistent w ith the intent and purposes of this Agreement. The C ity further agrees 
as fo llows: 

(a) Neither entering into this Agreement, nor any breach of this Agreement, will affect 
any lien upon all or any po1tion of the Prope1ty. 

(b) The City w ill , upon written request of a Lender g iven to the C ity by certified mail, 
return receipt req uested, at the addresses provided in Section 7.05, provide the Lender with 
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a copy of any written notice of defau lt given to Developer under this Agreement within ten 
(I 0) days of the date such notice is given to Developer. 

(c) Upon default by Developer under this Agreement, a Lender may, but will not be 
obligated to, promptly cure any default during any cure period extended to Developer, 
either under this Agreement or under the notice of default. 

(d) Any Lender who comes into possession of any portion of the Property by 
foreclosure or deed in lieu of foreclosure will take such Property subject to the terms of 
this Agreement. No Lender will be liable for any defaults or monetary obligations of 
Developer arising prior to the Lender' s acquisition of title, but a Lender will not be entitled 
to obtain any permits or approvals with respect to that Property until all delinquent fees 
and other obligations of Developer under this Agreement that relate to the Prope1ty have 
been paid or perfo rmed. 

8.03 Certificate of Compliance. Within thirty (30) days of written request by either 
Party given to the other Party requesting a statement of compliance with this Agreement, the other 
Party will execute and del iver to the requesting Party a statement certifying that: 

(a) this Agreement is unmodified and in full force and effect, or if there have been 
modifications, that this Agreement is in full force and effect as modified and stating the 
date and nature of each modification; 

(b) there are no current uncured defaults under this Agreement. or specifying the date 
and nature of each default; and 

(c) any other information that may be reasonably requested. The City Manager or the 
Mayor will be authorized to execute any requested certificate on behalf of the City. 

ARTICLE9 
MISCELLANEOUS 

9.01 Multiple Originals. The Pa1ties may execute this Agreement in one or more 
duplicate originals, each of equal dignity. 

9.02 Entire Agr·eement. This Agreement, together with any exhibits attached hereto, 
constitutes the entire agreement between Parties with respect to its subject matter, and may not be 
amended except by a writing signed by all Pa1ties with authority to sign and dated subsequent to 
the date hereof. There are no other agreements, oral or written, except as expressly set forth herein. 

9.03 Recordation. A copy of this Agreement wi ll be recorded in the Official Public 
Records of Hays County, Texas. 

9.04 Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of Texas. In the event of partial invalidity, the balance of 
the Agreement shall rema in in ful l force and effect. This Agreement is performable in Hays 
County, Texas. 
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9.05 Termination or Amendment By Agreement. This Agreement may only be 
terminated or amended as to any or a ll of the Prope11y at any time by mutual written consent of 
the City and Developer, except that Developer may term inate th is Agreement by send ing the City 
a notice of termination within its contract feasibil ity period on the Property. or may be terminated 
or amended only as to a portion of the Property by the mutual written consent of the City and the 
Developer of only the portion of the Property affected by the amendment or termination. 

9.06 No Oral or Implied Waiver. The Parties may waive any of their respective ri ghts 
or condi tions contained herein or any of the obligations of the other pa11y hereunder. but unles 
thi s Agreement expressly rrov ides that a condition. right. or obligation is deemed waived. any 
such waiver will be effective only if in writing and signed by the pa11y wa ivi ng such condition, 
right. or obligation. The fa ilure of either party to insist at any time upon the strict performance of 
any covenant or agreement in thi s Agreement or to exercise any ri ght. power, or remedy contained 
in thi s Agreement will not be construed as a waiver or a relinquishment thereof for the futu re. 

9.07 No Third-Party Beneficiary. This Agreement is not intended, nor will it be 
construed, to create any third-party beneficiary rights in any person or entity who is not a Party, 
unless expressly otherwise provided herein. 

9.08 Effective Date. This Agreement, except Article 2 (DEVELOPMENT 
STANDARDS AND REVIEW PROCEDURES), 3 (PUBLIC STREETS AND SUBDIVISION 
fNFRASTRUCTURE) and 4 (WATER AND WASTEWATER SERVICE) is legal ly effective and 
enforceable upon the execution of thi ::. /\greement by both patties. /\1ticles 2, 3 and 4 of this 
Agreement will become lega lly effective and binding on the parties only upon Developer acquiring 
title to the Property and Developer delivering to the City a copy of the deed recorded in the Official 
Public Records of Hays County. Texas that conveys title to Developer. 

SIG ED and executed this/a day o~O l 7. 

DEVELOPER: 
INTERMANDECO 

By: 

CITY O~LE, TEXAS 

By: ~!L-vtTfu, s t.17 
R. Todd Webster, Mayor 

ATIEST: 



THE ST A TE OF TEXAS § 

COUNTY OF &~~ ~ 
This instrument was acknowledged before me on ~ / / , 20 ll, by Cary 

L. Cobb, Vice President of lntermandeco GP, LLC, a Te;asij ~ed liabi lity company, on behalf 
of said limited liability company. 

THE STATE OF TEXAS 

COUNTY OF Ht\:-)~ 

§ 
§ 
§ 

This instrument was acknowledged before me on 1Au~11St 1 
Todd Webster, Mayor of Kyle, Hays County, Texas, on behalf o the city. 

JENNIFER ANN VETRANO 
My Notary ID# 126805359 
Expires February 17, 2021 

, 2011, by R. 
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Exhibit "A" 

INTER.\1ANDECO GP, LLC 
Z. HINTON SURVEY NO. 12 Al-<1) JAMES W. WILLIA\.1S SURVEY NO. 11 
171.154 AC. (7,455,474 SQ. FT.) 

DESCRIPTION OF 171.154 ACRES (7,455,474 SQ. FT.) OF LAf-1D SITUATED IN HAYS comrrY' 
TEXAS, OUT Of Tf-JE Z. HINTON SUR VEY NO. 12, ABS. 220 ANTI TIIE JAMES W. WILLIAMS 
SURVEY NO. 11, ABS. 473, BEll\'G ALL OF THAT CERTAIN 99.99 ACRE TRACT OP LAND, SA VE 
AND EXCEPT 10 ACRES, DESCRJBED IN A DEED OF RECORD TO WYATT A. DRISKELL, ET UX, 
IN VOLUME 749, PAGE 306, RECORDED SEPTEMBER 6, 1988 IN THE REAL PROPERTY RECORDS 
OF HA VS COUNTY. TEXAS, ALL OF THAT CERTAIN 10.0 ACRE TM.CT OF LAND DESCRIBED IN 
A DEED OF RECORD TO WY A TT A. DRISKELL, ET UX. IN VOLU\1E 372, PAGE 204, RECORDED 
MARCH 12, 1982 lN TI:IE DEED RECORDS OF HAYS COUNTY, TE.XAS Af..1D ALL OF THAT 
CERTAIN 71.24 ACRE TRACT OF LAND DESCRIBED IN A DEED OF RECORD TO WYATT A. 
DRISKELL IN VOLUME 665, PAGE 409, RECORDED APRJL 8, 1987 IN THE REAL PROPERTY 
RECORDS OF HAYS COUNTY, TEXAS; SAID 171.154ACRE TRACT BElNG MORE 
PARTICULARLY DESCRIBED BY METES AND BOLNDS AS FOLLOWS: 

BEGINNING at a 1/2" iron rod found in the northeasterly margin of Roland Lane (County Road 137) 
(R.0. W varies) at lhe most southerly comer of that certain 49.62 acre rract of land descn'bed in a deed of 
record to Ky-Tex Properties, Ltd., in Volume 285, Page 458, recorded June 23, 1976 in the Deed Records of 
Hays County, Texas, for the roost westerly comer of said 99.99 Acre Tract and the herein described tract; 

TB ENCE with the southeasterly line of said 49.62 Acre Tract, same being the northwesterly line of said 
99.99 Acre Tract, the following two (2) courses: 

l. N43°08'11 ''E, a distance of 462.20 feet to a cotton spindle set; 

2. N42°43'17"E, a distance of 651.47 feet to a 60d nail with Protech Shiner found in fence post at the 
most northerly comer of said 99.99 Acre Tract., same being the most westerly comer of said 71.24 
Acre Tract; 

THENCE N43° 15'30"E, continuing with the southeasterly line of said 49.62 Acre Tract, same being the 
northwesterly line of said 71.24 Acre Tract, a di~taoce of 1070.30 feet to a 60d nail with Protecb Shiner found 
in fence post in the southwesterly margin of Opal Lane (County Road 138) (R..O.W varies), for the most 
northerly comer of said 71.24 Acre Tract and the herein described tract; 

THENCE with the southwesterly Margin of said Opal La.1e, same being the north~terly liue of said 7 I .24 
Acre Tract, the following four (4) courses: 

1. $46° l 7'13"E, a distance of 2175.36 feet to a 1/2" iron rod found; 

2. N43°47'56".E, a distance of 5.78 feet to an iron rod with G&R cap set; 

3. S44°18'04"E, a distance of 30.81 feet to an iron rod with G&R cap set; 

4. S45°l9'04"E, a distance of 178.61 feet to a l/2" iron rod found in the curving northwesterly line of 
l.G. & ]';_Railroad, of a curve to the right, for the most easterly corner of said 71.24 Acre Tract and 
the herein described tract; 

1805 Ouida Dr., Austin, Texas 78728 • Firm# 10032000 
Phone (512)267-7430 •Fax (512)836-8385 
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THENCE with the northwesterly line of T.G. & N. Railroad, same being in part the southeasterly line of said 
71.24 Acre Tract and in part the southeasterly line of said 99.99 Acre Tract, the following two (2) courses: 

1. Along said curve to the right, having a radius of 2840.80 feet, an arc length of I4J3j7 feet and a 
chord which bears S03°11 '20"E, a distance of 1399.04 feet to an iron rod with G&R cap set at the 
end of said curve~ 

2. Sll "20'06"W, a distance of143 !.04 feet to a railroad tie post found i.'l the northeasterly margin of 
said Roland Lane, for the most southerly comer of said 99 .99 Acre Tract and the herein described 
tract; 

THENCE wirli the northeasterly margin of said Roland Lane, same being the southwesterly line of said 
99.99 Acre Tract, the following three (3) courses: 

I. N46°43'35"W, a distance of 1462.10 feet to an iron rod ·with G&.R cap set; 

2. N46°31'58"W, a distance of 1481.80 feet to a cotton spindle set; 

3. N46°27'09"W, a distance of 1204.37 feet to the POINT OF .BEGDINING, containing an area of 
171.154 Acres (7,455,474 Sq. Ft.) of land, more or less. 

Phillip L. McLaughlin 
Registered Professional Land Surveyor 
State of Texas No. 5300 

Bearings are based on the Texas Coordinate System, NAD 83, South Central Zone. 
G&R Surveying Project No. 15324 Attachments: Survey Plat 15324 _GR-Title Survey .dwg 

1805 Ouida Dr., Austin, Texas 78728 •Firm # 10032000 
Phone (512)267-7430 •'fax (512)836-8385 
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EXHIBITB 
CONCEPT PLAN 



Concept Plan 

R-1 -A District 
40' Lots - 75 

50' Lots - 388 

65' Lots - 71 

Open Space 

Drainage 

Water Tower 

R-3-2 District 
16.46 ac 

RS District 
1.52 ac 

Street ROW width is 60' unless 
noted otherwise. 
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EXHIBIT C 
OFF-SITE WASTEWATER IMPROVEMENTS DESCRIPTION 
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> 

Exhibit C 

I Subject Tract I 

**Wastewater line route to be located in and follow the wastewater utility easement 
granted to the City of Kyle (Hays County Vol 5360 Pg 456-464) 
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EXIDBITD 
PERIMETER STREETS 
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