
CITY OF KYLE 

Notice of Regular City Council Meeting 

KYLE CITY HALL  
100 W. Center Street 

Notice is hereby given that the governing body of the City of Kyle, Texas 
will meet at 7:00 PM on 12/13/2011, at the New Kyle Public Library, 
550 Scott Street, Kyle, Texas 78640 for the purpose of discussing the 
following agenda. 

Posted this 9th day of December, 2011 prior to 7:00 p.m. 

I. Call Meeting To Order 

II. Citizen Comment Period With City Council 
The City Council welcomes comments from Citizens early in the agenda of regular meetings. Those 
wishing to speak must sign in before the meeting begins at the Kyle City Hall. Speakers may be 
provided with an opportunity to speak during this time period, and they must observe the three-
minute time limit. 

III. Presentation 

1. Presentation of Kyle Leadership Academy Certifications ~ Jerry Hendrix, Director of 
Communications 

Level 1:  Chuck Moerbe 

 
Attachments

 

IV. Consider and Possible Action 

2. Authorize Award and Execution of a Purchase Order to KEILHAUER, of Toronto, Canada, in an 
amount Not to Exceed $16,633.41 (U.S. Dollars) to purchase various furniture items for the Kyle 
Public Library ~ Connie Brooks, Director of Public Library  

 
Attachments

 

3. Authorize the Chief of Police to Expend an amount Not to Exceed $3,464.00 in donated funds for the 
Blue Santa Program and to transfer the administration and management responsibilities of the Blue 
Santa Program to the Police Association including collection, distribution, accounting, and reporting 
for such donated funds ~ Jeff Barnett, Chief of Police    

 
Attachments

 

4. Authorize Award and Execution of a 12-month lease contract with COWBOY HARLEY-
DAVIDSON OF AUSTIN, TEXAS, for two (2) 2012 FLHP Road King Harley-Davidson police 
motorcycles in an amount Not to Exceed $9,360.00 for the 12-month term ~ Jeff Barnett, Chief of 
Police  

 
Attachments

 

5. Authorize Award and Execution of a Purchase Order to PRIORITY PUBLIC SAFETY UNIFORMS 
& EQUIPMENT (formerly doing business as Cop Stuff) of Van Alstyne, Texas, in an amount Not to 
Exceed $10,189.00 to purchase and install emergency equipment for two leased police motorcycles 
for the City of Kyle Police Department. (Related to Item No. 4) ~ Jeff Barnett, Chief of Police  



 
Attachments

 

6. Consider and Possible Action on the Economic Development Agreement between the City of Kyle 
and Image Microsystems ~ Diana Blank, Director of Economic Development 

 
Attachments

 

7. Consider and Possible Action on the Economic Development Agreement between the City of Kyle 
and  Nomoland Company, LP ~ Diana Blank, Director of Economic Development 

 
Attachments

 

8. Consideration and Possible Action as may be required regarding initiating action and taking action to 
Amend the 2010 Transportation Master Plan to include Bebee Road as a Minor Arterial Roadway, 
directing staff and the Planning and Zoning Commission to make such amendment to the 2010 
Master Transportation Plan and submit said amended plan to CAMPO for an amendment to the 
CAMPO 2035 Plan and inclusion in such plan for possible consideration for future 2011/2012 TIP 
Funding ~ Council Member Jaime Sanchez 

 
Attachments

 

9. Consideration and Possible Action regarding the First Amended and Restated Interlocal Agreement 
between Hays County and the City of Kyle regarding FM 150 ~ Lanny Lambert, City Manager 

 
Attachments

 

10. Consideration and Possible Action to Extend the Interlocal Agreement for Commercial Office Lease 
of 111 N. Front Street, formerly known as the Wells Fargo Building, to Hays County for One Year ~ 
Lanny Lambert, City Manager 

 
Attachments

 

11. Consideration and Possible Action of Any and All Issues relating to the Renewal and Extension of 
the Reclaimed Water Agreement for the Plum Creek Golf Course; and Related Matters ~ Diana 
Blank, Director of Economic Development 

 
Attachments

 

V. Executive Session 

12. Convene into Executive Session pursuant to Section 551.087, Tex. Gov't Code, to deliberate offers 
of financial or other incentives and economic development negotiations with business prospects that 
the City seeks to have locate, stay or expand in or near the City 

 
Attachments

 

13. Reconvene into Open Session to take any and all actions as deemed appropriate in the City Council’s 
discretion regarding offers of financial or other incentives and economic development negotiations 
with business prospects that the City seeks to have locate, stay or expand in or near the City  

 
Attachments

 

VI. ADJOURN 

 
 
 

At any time during the Regular City Council Meeting, the City Council may 



adjourn into an Executive Session, as needed, on any item listed on the agenda 
for which state law authorizes Executive Session to be held 

*Per Texas Attorney General Opinion No. JC-0169; Open Meeting & Agenda 
Requirements, Dated January 24, 2000: The permissible responses to a general 
member communication at the meeting are limited by 551.042, as follows: 
"SEC.551.042. Inquiry Made at Meeting. (a) If, at a meeting of a government 
body, a member of the public or of the governmental body inquires about a 
subject for which notice has not been given as required by the subchapter, the 
notice provisions of this subchapter, do not apply to:(1) a statement of specific 
factual information given in response to the inquiry; or (2) a recitation of 
existing policy in response to the inquiry. (b) Any deliberation of or decision 
about the subject of the inquiry shall be limited to a proposal to place the 
subject on the agenda for a subsequent meeting. 



 

 

 

CITY OF KYLE, TEXAS 
 

Kyle Leadership Academy 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Presentation of Kyle Leadership Academy Certifications ~ Jerry Hendrix, Director of 
Communications 

Level 1:  Chuck Moerbe 

Other Information: This item is for recognition of those citizens who have completed certain portions of 
training within the City of Kyle Leadership Academy. Level One certification 
indicates that the recipients have attended at least six modules of training, including 
one facility tour. Level two certification indicates that the recipients have attended at 
least nine modules of training, including two facility tours. Level three certification 
indicates that the participant has completed all 12 modules of the course.

Budget Information: @import url(http://kyle.novusagenda.com/CuteSoft_Client/CuteEditor/Load.ashx?
type=style&file=SyntaxHighlighter.css); n/a

Viewing Attachments Requires Adobe Acrobat. Click here to download.

 

Attachments / click to download

Cover Memo

Item # 1



 

 

 

CITY OF KYLE, TEXAS 
 

Economic Development Executive Session 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Convene into Executive Session pursuant to Section 551.087, Tex. Gov't Code, to 
deliberate offers of financial or other incentives and economic development 
negotiations with business prospects that the City seeks to have locate, stay or expand 
in or near the City

Other Information:

Budget Information:

Viewing Attachments Requires Adobe Acrobat. Click here to download.

 

Attachments / click to download

Cover Memo

Item # 2



 

 

 

CITY OF KYLE, TEXAS 
 

Economic Development Reconvene into 
Open Session 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Reconvene into Open Session to take any and all actions as deemed appropriate in the 
City Council’s discretion regarding offers of financial or other incentives and 
economic development negotiations with business prospects that the City seeks to 
have locate, stay or expand in or near the City  

Other Information:

Budget Information:

Viewing Attachments Requires Adobe Acrobat. Click here to download.

 

Attachments / click to download

Cover Memo

Item # 3



 

 

 

CITY OF KYLE, TEXAS 
 

Furniture Purchase for New Library - 
KEILHAUER 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Authorize Award and Execution of a Purchase Order to KEILHAUER, of Toronto, 
Canada, in an amount Not to Exceed $16,633.41 (U.S. Dollars) to purchase various 
furniture items for the Kyle Public Library ~ Connie Brooks, Director of Public 
Library 

Other Information: On November 21, 2011, the Library Board approved the furniture purchase plan for 
the new Kyle Public Library. Accordingly, the Library Board recommends City 
Council’s approval of this purchase.  
  
Keilhauer is on the list of authorized contracts (#3-7110280) under the Texas 
Multiple Award Schedule (TXMAS) as administered by the State of Texas. TXMAS 
has been established as an alternative purchasing method and includes contracts that 
have been developed from contracts awarded by the federal government or any other 
governmental entity of any state.   In addition, TXMAS contracts take advantage of 
the most favored customer (MFC) pricing obtained by the federal government.  
  
The Purchase Order includes the following:  

1. Furniture :                                $14,179.20  
2. Installation & Admin. Fee:        $  2,454.21 (Service provided by Workplace 

Resource)                                 _________  
3. TOTAL:                                   $16,633.41     

A copy of the detailed price quote provided by the vendor is attached 

Budget Information: Please see attached Fiscal Note.   

Viewing Attachments Requires Adobe Acrobat. Click here to download.

 

Attachments / click to download

Itemized Price Quote - Keilhauer

Fiscal Note - Purchase Library Furniture Keilhauer 12-13-2011

Cover Memo

Item # 4
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City of Kyle, Texas 
FISCAL NOTE 

 
 
 
DATE OF COUNCIL CONSIDERATION:  December 13, 2011 
CONTACT CITY DEPARTMENT:    Public Library 
CONTACT CITY STAFF:     Connie Brooks, Director 
 
SUBJECT:  Authorize award and execution of a Purchase Order to KEILHAUER of Toronto, 
Canada, in an amount Not to Exceed $16,633.41 (U.S. Dollars) to various furniture item for the 
new Kyle Public Library. 
  
CURRENT YEAR FISCAL IMPACT: 
This Purchase Order to Keilhauer will require expenditure of funds from the accumulated Library 
Donation Fund for the new library.   
 
1. City Department::   Public Library 
2. Project Name:   Furniture, Fixtures, and Equipment (FF&E) 
3. Budget/Accounting Code(s): 138-677-57111 
4. Funding Source #2:  Library Donations 
5. Current Appropriation:  $ 161,905.90 (Donations) 
6. Unencumbered Balance:  $   93,006.09 
7. Amount of This Action:  $(  16,633.41) 
8. Remaining Balance:  $   76,372.68        
 
 
FUNDING SOURCE OF THIS ACTION: 
The funding source for this purchase in the amount of $16,633.41 is provided from accumulated 
donations for the new Library. 
 
ADDITIONAL INFORMATION/COUNCIL ACTION:   
On November 21, 2011, the Library Board approved the furniture purchase plan for the new 
Kyle Public Library.  Accordingly, the Library Board recommends City Council’s approval of this 
purchase.   The City Council’s approval of this item will also authorize staff to apply $16,633.41 
from the Library Donation Fund for this Purchase Order.  
 
 

Attachment number 2 \nPage 1 of 1
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CITY OF KYLE, TEXAS 
 

Authorization to Expend $3,464.00 for the 
Blue Santa Program 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Authorize the Chief of Police to Expend an amount Not to Exceed $3,464.00 in 
donated funds for the Blue Santa Program and to transfer the administration and 
management responsibilities of the Blue Santa Program to the Police Association 
including collection, distribution, accounting, and reporting for such donated funds ~ 
Jeff Barnett, Chief of Police   

Other Information:

Budget Information: Please see attached Fiscal Note. 

Viewing Attachments Requires Adobe Acrobat. Click here to download.

 

Attachments / click to download

Fiscal Note - Blue Santa Program

Cover Memo

Item # 5



 

 

City of Kyle, Texas 
FISCAL NOTE 

 
 
 
DATE OF COUNCIL CONSIDERATION:  December 13, 2011 
CONTACT CITY DEPARTMENT:    Police Department 
CONTACT CITY STAFF:     Jeff Barnett, Chief of Police 
 
SUBJECT:  Authorize the Chief of Police to Expend an amount Not to Exceed $3,464.00 in 
donated funds for the Blue Santa Program and to transfer the administration and management 
responsibilities of the Blue Santa Program to the Police Association including collection, 
distribution, accounting, and reporting for such donated funds.  ~ Lanny Lambert, City Manager   
 
CURRENT YEAR FISCAL IMPACT: 
This authorization will require expenditure of donated funds accumulated in the Police Special 
Revenue Fund for the Blue Santa Program.     
 
1. City Department:   Police Department 
2. Project Name:   Blue Santa Program 
3. Budget/Accounting Code(s): 132-520-52190 
4. Funding Source:   Donations 
5. Current Appropriation:  $ 3,464.00 (Donations) 
6. Unencumbered Balance:  $ 3,464.00 
7. Amount of This Action:  $(3,464.00) 
8. Remaining Balance:  $         0.00        
 
 
FUNDING SOURCE OF THIS ACTION: 
The funding source for all expenditure of funds in the amount not to exceed $3,464.00 for the 
Blue Santa Program is provided from accumulated donations. 
 
ADDITIONAL INFORMATION/COUNCIL ACTION:   
 

Attachment number 1 \nPage 1 of 1
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CITY OF KYLE, TEXAS 
 

Lease Contract for Police Motorcycles - 
Cowboy Harley-Davidson 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Authorize Award and Execution of a 12-month lease contract with COWBOY 
HARLEY-DAVIDSON OF AUSTIN, TEXAS, for two (2) 2012 FLHP Road King 
Harley-Davidson police motorcycles in an amount Not to Exceed $9,360.00 for the 
12-month term ~ Jeff Barnett, Chief of Police 

Other Information: The Police Department is in need of two (2) police patrol motorcycles. If authorized 
by the City Council, the Chief of Police  will enter into a 12-month lease contract by 
issuing a Purchase Order to COWBOY HARLEY-DAVIDSON OF AUSTIN, 
TEXAS for two (2) 2012 Harley-Davidson FLHP Road King police motorcycles in 
an amount not to exceed $4,680.00 per motorcycle or a total lease amount of 
$9,360.00 for the 12-month lease term.      
  
On November 2, 2011, the City of Kyle issued an Invitation to Bid (IFB) to solicit 
bids from interested dealers and leasing companies to lease two police motorcycles 
for the Police Department. A solicitation notice for the IFB was published in the Hays 
Free Press and was posted on the City’s website.     
  
Initially, the City did not receive any bids in response to the IFB. Subsequently, the 
deadline to submit bids was extended by a week and the City received only bid in 
response from Harley-Davidson of Austin, Texas.    
  
The amount of lease payments and required maintenance costs are as follows. The 
monthly lease payments do not include required maintenance costs or excessive 
mileage costs. 
                                                Monthly                      Total                                     
                                                Payments                    12-Months  
1. Motorcycle #1:                    $390.00                       $4,680.00                    
2. Motorcycle #2:                    $390.00                       $4,680.00               
            TOTAL:                      $780.00                       $9,360.00           
  
Excess Mileage Costs $0.10 Per Mile:  
Allowable miles are 18,000 for each motorcycle and a charge of $0.10 per mile will 
be applied for each mile in excess of the allowable miles.    
  
Required Maintenance Costs $2,910.00:   

l At mileage intervals 1,000, 5,000, and 15,000: $239.00 per interval for each 
motorcycle or a total cost of $1,434.00 for both motorcycles.   

l At mileage interval 10,000: $279.00 for each motorcycle or a total cost of 
$558.00 for both motorcycles.    

l At mileage intervals 2,500, 7,500, and 12,500: $153.00 per interval for each 
motorcycle or a total cost of $918.00 for both motorcycles. 

Budget Information: Please see attached Fiscal Note.

Cover Memo

Item # 6



 

Viewing Attachments Requires Adobe Acrobat. Click here to download.
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Bid Response/Quote

Invitation to Bid (IFB)

Fiscal Note - Cowboy Harley-Davidson
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City of Kyle, Texas 
FISCAL NOTE 

 
 
 
DATE OF COUNCIL CONSIDERATION:  December 13, 2011 
CONTACT CITY DEPARTMENT:    Police Department 
CONTACT CITY STAFF:     Jeff Barnett, Chief of Police 
 
SUBJECT:  Authorize award and execution of a 12-month lease contract with COWBOY 
HARLEY-DAVIDSON OF AUSTIN, TEXAS, for two (2) 2012 FLHP Road King Harley-Davidson 
police motorcycles in an amount Not to Exceed $9,360.00 for the 12-month term.  ~ Jeff 
Barnett, Chief of Police 
 
CURRENT YEAR FISCAL IMPACT: 
This Purchase Order to Cowboy Harley-Davidson will require expenditure of funds from the 
Operating Budget of the Police Department.   
 
1. City Department:   Police Department 
2. Project Name:   Lease Contract for Two Police Motorcycles 
3. Budget/Accounting Code(s): 110-151-54176 
4. Funding Source:   Approved FY 2011-12 Budget (General Fund) 
5. Current Appropriation:  $ 9,600.00  
6. Unencumbered Balance:  $ 9,600.00 
7. Amount of This Action:  $(9,360.00) 
8. Remaining Balance:  $     240.00        
 
 
FUNDING SOURCE OF THIS ACTION: 
The funding source for this 12-month lease contract in the amount of $9,360.00 is provided from 
the approved FY 2011-12 Operating Budget for the Police Department (General Fund).  
 
ADDITIONAL INFORMATION/COUNCIL ACTION:   
A separate City Council authorization will be requested by the Police Department to purchase 
and install emergency equipment from a different vendor/supplier on both police patrol 
motorcycles being leased by the department. 
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CITY OF KYLE, TEXAS 

INVITATION FOR BID (IFB) NO: 2011-02-PM 
 

Solicitation For:  Lease for Two (2) Police Motorcycles   

Solicitation Number:  IFB 2011-02-PM 

Date Issued:   November 2, 2011 

Description: The City of Kyle, Texas is soliciting bids to lease two (2) 
Police Motorcycles to be utilized by the Police Department in 
carrying-out their daily law enforcement responsibilities.  

 The City is soliciting vendors to provide bids as follows: 

1. A two (2) year lease term under which the motorcycles 
are returned to the vendor at the end of the lease term 
with a buyback option if available. 

2. A four (4) year lease-purchase where the motorcycles will 
become the property of the City at the end of the lease 
term for a nominal charge. 

Bid Submission  
Deadline:   Must Be Received By:  November 18, 2011 by 2:00 p.m. 

Revised Deadline:  Must Be Received By:  December 2, 2011 by 2:00 p.m. 
   

Bid Submission:  By Email Send to: pmoheet@cityofkyle.com 
    By Mail Send to: Mr. Perwez A. Moheet, CPA 
       Director of Finance 
       City of Kyle 

100 W. Center Street 
       Kyle, Texas 78640   

  Bid Opening Date:  December 5, 2011 at 9:00 a.m. (Revised)  

    Finance Conference Room, Kyle City Hall 
    100 W. Center Street 
    Kyle, Texas 78640 

Specifications and Other 
Bid Requirements: To view the specifications for this solicitation and other bid 

requirements, please go to http://www.cityofkyle.com/rfps. 

Contact Person: Andy Alejandro, email:  talejandro@cityofkyle.com 

Attachment number 3 \nPage 1 of 6
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CITY OF KYLE, TEXAS 
INVITATION FOR BID (IFB) NO: 2011-02-PM 

 
SPECIFICATIONS AND GENERAL BID REQUIREMENTS 

 
 
SCOPE:   
 
The City of Kyle, Texas is soliciting bids to lease two (2) Police Motorcycles to be 
utilized by the Police Department in carrying-out their daily law enforcement 
responsibilities.  The City is soliciting vendors to provide bids as follows: 
 
1. A two (2) year lease term under which the motorcycles are returned to the vendor at 

the end of the lease term.  Please refer to Exhibit A for required bid response 
information and format. 

 
2. A four (4) year lease-purchase where the motorcycles will become the property of 

the City at the end of the lease term for a nominal charge.  Please refer to Exhibit B 
for required bid response information and format. 

 
GENERAL CONDITIONS: 
 
Equipment shall be manufacturer’s latest model and shall have been manufactured as a 
2012 model year.  All components shall be installed new, unused, and equipment is to 
be serviced in accordance with manufacturer’s recommended pre-delivery checklist and 
shall be ready for operation upon delivery.  Equipment offered below the listed 
specifications will be considered unacceptable. 
 
WARRANTY 
 
Warranty and parts dealer and manufacturer must provide the maximum standard 
manufacturer’s warranty on all components parts and services included.  All 
components, parts, and service are required to provide as a minimum one year 
unlimited mileage warranty. 
 
DELIVERY 
 
Delivery of the two (2) Police Motorcycles is to be made at the Kyle Police Department 
or at a location acceptable to and agreed upon by the City’s Chief of Police.   
 
SPECIFICATIONS 
 
a) Quantity:  Two (2) Police Motorcycles 
 
b) Model Year: 2012 
 
c) Color:  Black 
 
d) Engine:  Minimum piston displacement of not less than 1690 cc.  Two  

Attachment number 3 \nPage 2 of 6
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cylinders with overhead valves, primary chain drive, twin cams, air 
cooled with standard oil cooler, and equipped with hydraulic lifters.  
 

e) Transmission: Transmission to be of latest design, manual type, with not less than  
   six (6) forward speeds. 
 
f)  Brakes:  Independent anti-lock brake system, hydraulic disc brakes for front  
   and rear wheels, brakes shall be free of heat fade, and with uniform 
   expanding rotors. 
 
g)  Suspension: Motorcycles shall be provided with a suspension system to allow  

optimum handling conditions as required in law enforcement. 
 
h)  Wheels/Tires: Black slotted disc cast aluminum wheels, rim material to be 
   impermeable to compressed air.  Tubeless tires to have non-skid 

tread, designed to operate on paved highways and shall have a 
four-ply fabric enforcement. 

 
i)  Fuel Tank:  Capacity of six gallons, must provide a minimum of 1 gallon of 
   reserve fuel capacity when the main supply is fully used and must 
   have electric fuel pump. 
 
j)  Electrical:  All electrical systems must be 12-volts including battery, starter, 

charging system, connectors, hand controls,  and water resistant 
switches. 
 

k)  Horn:  Sound level must be audible above traffic generated noise. 
 
l)  Lighting:  Quartz halogen headlight, pursuit lamps front mounted, one red 
   and blue (incandescent), tail light, self canceling turn signals, 
   4-way integrated flashers, license plate lighting with two blue 
   marker lamps, front (amber) and rear (red) fender tip lights. 
 
m)  Displays:  Analog speedometer, analog tachometer, resetting trip meter, fuel 
   gauge, emergency light activation indicator, fuel mileage 

countdown, turn signal indicators, neutral indicator, high beam  
indicator, low oil pressure indicator, engine diagnostic light, and 
ABS indicator lamp. 
 

n)  Features:  Solo air saddle special police type seat with breathable material 
covered and bladder suspension seat. 
Side stand with electronic disengage to prevent drive off with side 
stand deployed.  
Pivoting foot boards with non-skid rubber pads. 
Front engine guard bar and rear saddlebag guard pads. 
Factory installed law enforcement type molded water resistant 
saddlebags with police style speed latches. 
Dual chrome exhaust system. 
Final belt drive. 

Attachment number 3 \nPage 3 of 6
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Clear polycarbonate or Lexan constructed windshield designed 
to break away with minimal force. 
Two long stem true image mirrors. 
One key fits all locks.  
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EXHIBIT A 
 

QUOTATION FOR A 2-YEAR POLICE MOTORCYLE LEASE 
(Bidders Must Use Exhibits A & B to Respond) 

 
1. Responder:  __________________________________________ 

2. Address:  __________________________________________ 

3. Contact Name: __________________________________________ 

4. Email Address: __________________________________________ 

5. Telephone/Fax: __________________________________________ 

6. Manufacturer:  _____________________________ 

7. Model Name:  _____________________________ 

8. Model Year:  _____________________________ 

9. Model Description: ________________________________________________ 

________________________________________________ 

    ________________________________________________ 

    ________________________________________________ 

10. Delivery Date(s):  _______________________________ 

11. Allowable Mileage Per Year:   _______________ (Per Motorcycle) 

12. Number of Lease Payments:   _______________ (Per Motorcycle) 

13. Monthly Lease Payment Amount:  _______________ (Per Motorcycle) 

14. Total Amount of Lease Payments:  _______________ (Per Motorcycle) 
        Line 12 x Line 13 

15. Is Buyback Option Available?   [ ] Yes    [ ] No 

16. Buyback Value at End of 2-Year Lease: _______________ (Per Motorcycle) 
 What will it cost the City to purchase the motorcycles at the end of the 2-year lease?  

17. Charge Per Mile Above 
Allowable Miles Per Year:   _______________ (Rate Per Mile) 

18. Interest Rate Used for the Lease:  _______________ (APR) 

19. Any Required Maintenance Costs (Per Mileage Interval/Per Motorcycle):  

Mileage Interval(s)______________________________  Cost: ______________ 

Mileage Interval(s)______________________________ Cost: ______________ 

Mileage Interval(s)______________________________ Cost: ______________ 

Mileage Interval(s)______________________________ Cost: ______________ 
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EXHIBIT B 
 

QUOTATION FOR A 4-YEAR POLICE MOTORCYLE LEASE-PURCHASE 
(Bidders Must Use Exhibits A & B to Respond) 

 
1. Responder:  __________________________________________ 

2. Address:  __________________________________________ 

3. Contact Name: __________________________________________ 

4. Telephone/Fax: __________________________________________ 

5. Email Address: __________________________________________ 

6. Manufacturer:  _____________________________ 

7. Model Name:  _____________________________ 

8. Model Year:  _____________________________ 

9. Model Description: ________________________________________________ 

________________________________________________ 

    ________________________________________________ 

    ________________________________________________ 

10. Delivery Date(s):  _______________________________ 

11. Allowable Mileage Per Year:   _______________ (Per Motorcycle) 

12. Number of Lease Payments:   _______________ (Per Motorcycle) 

13. Monthly Lease Payment Amount:  _______________ (Per Motorcycle) 

14. Total Amount of Lease Payments:  _______________ (Per Motorcycle) 
        Line 12 x Line 13 

15. Buyback Value at End of 4-Year Lease: _______________ (Per Motorcycle) 
 What will it cost the City to purchase the motorcycles at the end of the 4-year lease?  

16. Charge Per Mile Above 
Allowable Miles Per Year:   _______________ (Rate Per Mile) 

17. Interest Rate Used for the Lease:  _______________ (APR) 

18. Any Required Maintenance Costs (Per Mileage Interval/Per Motorcycle):  

Mileage Interval(s)______________________________  Cost: ______________ 

Mileage Interval(s)______________________________ Cost: ______________ 

Mileage Interval(s)______________________________ Cost: ______________ 

Mileage Interval(s)______________________________ Cost: ______________ 
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CITY OF KYLE, TEXAS 
 

Purchase Emergency Equipment & 
Installation for Police Motorcycles 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Authorize Award and Execution of a Purchase Order to PRIORITY PUBLIC 
SAFETY UNIFORMS & EQUIPMENT (formerly doing business as Cop Stuff) of 
Van Alstyne, Texas, in an amount Not to Exceed $10,189.00 to purchase and install 
emergency equipment for two leased police motorcycles for the City of Kyle Police 
Department. (Related to Item No. 4) ~ Jeff Barnett, Chief of Police 

Other Information: The Police Department is requesting City Council’s authorization to award a Purchase 
Order to Priority Public Safety Uniforms & Equipment (formerly doing business as 
Cop Stuff), Van Alstyne, Texas, in an amount not to exceed $10,189.00 for the 
purchase of various emergency equipment and installation on the two leased police 
motorcycles.  

l Emergency Equipment:        $  9,189.00  
l Installation:                          $  1,000.00  
l  TOTAL:                             $10,189.00    

Cop Stuff of Van Alstyne was awarded a contract (Bid #2008-124) for Emergency 
Vehicle Equipment and Supplies by the Tarrant County’s Cooperative Purchasing 
Program. Among the many cities and counties, the City of Kyle is a participating 
member of the Tarrant County Cooperative Purchasing Program. Additional 
information about the Tarrant County Cooperative Purchasing Program can be found 
at their website.     
  
Detailed price quotation from Priority Public Safety Uniforms & Equipment 
(formerly doing business as Cop Stuff) is attached. 

Budget Information: Please see attached Fiscal Note.

Viewing Attachments Requires Adobe Acrobat. Click here to download.
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Fiscal Note - Emergency Equipment Motorcycles
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Proposal

Proposal Date: 10/5/2011
Proposal #: DN11-3064

Bill To:

KYLE POLICE DEPARTMENT
ATTN: Walt Tallent/Sgt. Varano
300 West Center Street
P.O. Box 40
Kyle, Texas 78640

REP

Project:

SIGNATURE _____________________________________

Total

TAX (8.25%)

Item Description Qty. Rate Amount Markup Total

WE-M04ZJ2 WHELEN WINDSHIELD LIGHT ARRAY 2 420.00 840.00 840.00
WE-M4B6R WHELEN MOTO BOX WITH 6 M4 SUPER LED

LIGHTHEADS 3 RED 3 BLUE
2 1,925.00 3,850.00 3,850.00

WE-2ER00ZCR WHELEN-PAR 36 LED CLEAR LIGHT W/ EXTENDED
LENS, RED

2 103.00 206.00 206.00

WE-2EB00ZCR WHELEN-PAR 36 LED BLUE W/ EXTENDED LENS 2 103.00 206.00 206.00
WE-SA350MH SA-350MH SIREN SPEAKER FOR HARLEY WIRING

HARNESS
2 379.00 758.00 758.00

WE-WS321 WHELEN-WS321 SIREN FOR HARLEY WIRING HARNESS 2 329.00 658.00 658.00
WE-M4BSEP SEPARATION PLATE 2 79.00 158.00 158.00
WE-M1BATT MOTORCYCLE GEL BATTERY 2 199.00 398.00 398.00
WE-M4B6CHGR BATTERY CHARGER 2 189.00 378.00 378.00
WE-M1GROUND M1GROUND GROUND PLATE 2 8.25 16.50 16.50
WE-LINZ6R WHELEN LINZ6 6 RED 6 BLUE 4 RED/BLUE SPLIT 16 85.00 1,360.00 1,360.00
WE-M2FNDR FENDER MOUNT KIT FOR LINZ6 4 31.50 126.00 126.00
WE-RBKTHD1 Harley Side Windshield Mount For LINZ6 4 9.95 39.80 39.80
WE-RBKTHD2 HARLEY SIDE (SADDLE BAG) CRASH BAR MOUNTING

KIT FOR LINZ6
4 17.75 71.00 71.00

WE-RBKTHD3 HARLEY REAR (SADDLE BAG) CRASH BAR MOUNTING
BRACKET

4 20.75 83.00 83.00

WE-RBKTHD4 UNDER BOX MOUNT FOR 1 LINZ6 LEFT 2 10.20 20.40 20.40
WE-RBKTHD4R UNDER BOX MOUNT KIT FOR  1 LINZ6 RIGHT 2 10.20 20.40 20.40

$9,189.10

$0.00
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City of Kyle, Texas 
FISCAL NOTE 

 
 
 
DATE OF COUNCIL CONSIDERATION:  December 13, 2011 
CONTACT CITY DEPARTMENT:    Police Department 
CONTACT CITY STAFF:     Jeff Barnett, Chief of Police 
 
SUBJECT:  Authorize award and execution of a Purchase Order to PRIORITY PUBLIC 
SAFETY UNIFORMS & EQUIPMENT (formerly doing business as Cop Stuff) of Van Alstyne, 
Texas, in an amount Not to Exceed $10,189.00 to purchase and install emergency equipment 
for two leased police motorcycles for the City of Kyle Police Department.  (Related to Item No. 
____  ~ Jeff Barnett, Chief of Police  
 
CURRENT YEAR FISCAL IMPACT: 
This Purchase Order to Priority Public Safety Uniforms & Equipment (formerly doing business 
as Cop Stuff) will require expenditure of funds from the Operating Budget of the Police 
Department.   
 
1. City Department:   Police Department 
2. Project Name:   Emergency Equipment for Two Police Motorcycles 
3. Budget/Accounting Code(s): 110-151-52233 
4. Funding Source:   Approved FY 2011-12 Budget (General Fund) 
5. Current Appropriation:  $ 11,000.00  
6. Unencumbered Balance:  $ 11,000.00 
7. Amount of This Action:  $(10,189.00) 
8. Remaining Balance:  $      811.00        
 
 
FUNDING SOURCE OF THIS ACTION: 
The funding source for this Purchase Order in the amount of $10,189.00 is provided from the 
approved FY 2011-12 Operating Budget for the Police Department (General Fund).  
 
ADDITIONAL INFORMATION/COUNCIL ACTION:   
A separate City Council authorization will be requested by the Police Department to lease two 
police motorcycles for a 12-month term from a different vendor/dealer. 
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CITY OF KYLE, TEXAS 
 

Development Agreement between City of 
Kyle and Image Microsystems 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Consider and Possible Action on the Economic Development Agreement between the 
City of Kyle and Image Microsystems ~ Diana Blank, Director of Economic 
Development

Other Information:

Budget Information:

Viewing Attachments Requires Adobe Acrobat. Click here to download.

 

Attachments / click to download

Image Microsystems

sky blue Exhibit B

sky blue Exhibit C

Cover Memo
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STATE OF TEXAS   § 

     KNOW ALL BY THESE PRESENTS: 

COUNTY OF HAYS §  

 

CITY OF KYLE/IMAGE MICROSYSTEMS  

 

This Chapter 380 Economic Development Agreement (“Agreement”), is made and entered into 
this    day of      , 2011, (the “Effective Date”), by 
and between the City of Kyle, Texas, a home rule municipal corporation (the “City”) and Image 
Microsystems, its successors and assigns (“Image Microsystems”).  
 

RECITALS 

 

WHEREAS, the City is establishing an economic development program and authorizing the 
City Manager to make economic development grants to Image Microsystems as an inducement 
by the City for the Project; and 
 
WHEREAS, The City is interested and desirous of promoting economic development within its 
boundaries pursuant to a development agreement with Image Microsystems; and  
 
WHEREAS, pursuant to Chapter 380 of the Texas Local Government Code (“Chapter 380”), 
the City may establish and provide for the administration of an economic development program 
to advance economic growth, while also stimulating business and commercial activity within the 
City; and 

 

WHEREAS, as part of the Project, the City seeks to induce Image Microsystems to create at 
least 131 new full-time jobs in year one, create an additional 50 new full-time jobs in year two 
and maintain 181 full-time jobs for the remainder of the term of this agreement in connection 
with the Project and the operations of Image Microsystems in Kyle, Texas; which jobs shall 
promote state and local economic development and stimulate business and commercial activity 
in Kyle; and 
 
WHEREAS, as part of the Project, the City seeks to induce Image Microsystems to invest at 
least $3.375 million by (fill in Date), in real property, real property improvements, and new 
equipment and machinery, at its site at 3700 Kyle Crossing, Kyle, Texas; and 
 
WHEREAS, The City, after due and careful consideration, has concluded that the Project as 
provided for herein will further the growth of the City, improve the environment of the City, 
increase the assessed valuation within the City, foster increased economic activity within the 
City, increase employment opportunities within the City, upgrade public infrastructure serving 
the Property, and otherwise be in the best interests of the City by furthering the health, safety and 
welfare of its residents and taxpayers, and that entering into this Agreement is necessary and 
convenient to implement the Project and achieve its economic development  purposes. 
 
NOW, THEREFORE, in consideration of the mutual benefits and promises and for other good 
and valuable consideration, the receipt and sufficiency of which hereby acknowledged, the City 
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and Image Microsystems agree as follows: 
 

I. 

AUTHORITY 

 

1.01 The City’s execution of this agreement is authorized by Chapter 380 of the Texas Local 
Government Code and constitutes a valid and binding obligation of the City.  Image 
Microsystems' execution and performance of this Agreement constitutes a valid and binding 
obligation of Image Microsystems in the event Image Microsystems proceeds to locate the 
Project at the site, 3700 Kyle Crossing, Kyle, Texas; the City acknowledges that Image 
Microsystems is acting in reliance upon the City’s performance of its obligations under this 
Agreement in making its decision to invest its funds, and expand employment in Kyle. 

 

II.   

DEFINITIONS 

 

2.01 “E-waste Recycling Plant” means an e-waste recycling, data asset recovery and sign 
material manufacturing plant to be purchased and improved by Image Microsystems at 3700 
Kyle Crossing, Kyle, Texas as attached as Exhibit “A”. 
 
 
2.02 “Additional Property Tax Notice” means the written notice provided by Image 
Microsystems to the City of any additional amounts of Property Tax paid by Image 
Microsystems over and above the amount of Property Tax paid by Image Microsystems in any 
given year. 
 
2.03 “Certificate of Compliance” means the written certification by Image Microsystems 
under which it warrants to the City that it is in full compliance with each of its obligations under 
this Agreement, including the number of new full-time jobs maintained by Image Microsystems 
for the preceding year under Section 4.01 of this Agreement.  The Certificate shall be 
substantially in the form and contain the information specified in the sample Certificate attached 
to this Agreement as Exhibit “C”. 
 
2.04 “Certified Appraised Value of Eligible Property” means the final appraised value of 
eligible property as determined by Hays County Appraisal District after the resolution of any 
contests or disputes concerning property valuation. 
 
2.05 “Chapter 380 Payment” means the amounts paid by the City to Image Microsystems 
under the Program. 
 
2.06 “County Tax Collector” means the Tax Assessor Collector for Hays County or is 
successor. 
 
2.07 “Effective Date” means the effective date of this Agreement and is (fill in effective date). 
 
2.08 “Existing Fab” means existing manufacturing plant that is located at 3700 Kyle Crossing, 
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Kyle, Texas as of the date of this agreement, including, without limitation, the expansion and 
improvements of the original plant currently under construction. 
 
2.09 “Full-time Job(s)” means full-time jobs performed at the Image Microsystems campus by 
employees of Images Microsystems and created as the result of the purchase, improvements and 
operations by Image Microsystems to an E-waste Recycling Facility at 3700 Kyle Crossing, 
Kyle, Texas.   
 
2.10 Gender:  The gender of the wording throughout this Agreement shall always be 
interpreted to mean either sex, and, where the context requires, the plural of any word shall 
include the singular. 

 
2.11 “Grant” shall mean, pursuant to the Agreement the payment of monies in the manner 
provided Section 5.01 Property Tax Incentive and Section 5.02 Sales Tax Incentive from the  
City’s portion of the sales and use taxes that result from the one percent (1%) general City Sales 
Tax on the sales of taxable items collected on-site by Image Microsystems and remitted to the 
Comptroller of the State of Texas for the purpose of promoting new or expanded Image 
Microsystems development and the creation of new jobs in the City. 
 
2.12 “Year One” means a period of one year beginning (fill in effective start date) and ending 
(fill in -one year thereafter). 
 
2.13 “Year Two” means a period of one year beginning (fill in effective start date of yr 2) and 
ending (fill in one year thereafter). 
 
2.14 “Remainder of the Term of this Agreement” means (fill in effective start date of yr 3) and 
ending (fill in three years thereafter). 
 
2.15 “Term of this Agreement” means a period of five years beginning (fill in effective start 
date of the agreement) and ending (fill in end date being 5 years thereafter). 
 
2.16 “Original Investment” means the investment by Image Microsystems of at least 
$3,375,000 in real property, real property improvements and new equipment and machinery at its 
site at 3700 Kyle Crossing, Kyle, Texas by (fill in date).  
 
2.17 “Program” means the economic development program for this Project established by the 
City pursuant to Texas Local Government Code Chapter 380 to promote local economic 
development and stimulate business and commercial activity within the City.  
 
2.18 “Project” means Image Microsystems' proposal to create new jobs and make an 
additional capital investment for the Existing Fab. to be located and to be maintained at 3700 
Kyle Crossing, Kyle, Texas. 
 
2.19 “Property tax” means amount of City Property Tax paid by Image Microsystems to the 
Hays County Tax Collector. 
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2.20 “Property Tax Notice” means the written notice provided by Image Microsystems to the 
City of the amount of Property Tax paid by Image Microsystems to the Hays County Tax 
Collector. 
 
2.21 “Sales Tax” or “Sales Tax Revenues” means the City’s share received from the State of 
Texas Comptroller of Public Accounts Office (“Comptroller”) of municipal sales taxes, such as 
that presently in effect pursuant to Texas Tax Code §§ 321.101 and 321.103, resulting from (i) 
sales tax collected by Image Microsystems located at 3700 Kyle Crossing, Kyle, Texas, and (ii) 
sales/use tax paid directly by a business or person located on the Property under its sales tax 
permit.  

 
2.22 “HCAD” means Hays Central Appraisal District or its successors. 
 

III.  

TERM 

 
3.01 This Agreement shall become enforceable upon execution by the City and Image 
Microsystems and shall be effective on the Effective Date.  Unless terminated earlier in 
accordance with its terms, the Agreement shall terminate (in termination date). 
 

IV.  

IMAGE MICROSYSTEMS OBLIGATIONS 

 
In consideration of the City’s participation in the Program, Image Microsystems agrees that the 
following performance guidelines shall apply: 
 
4.01 Existing Fab employment and Local Businesses.  The obligation of the City to pay Grants 
shall be conditioned upon the Image Microsystems continued compliance with and satisfaction 
of each of the conditions set forth in this Agreement, as solely and finally determined by City 
without recourse.  

  
4.01.1 Image Microsystems shall create new jobs as follows: 

 
(a) Between the Effective Date and the end of year one, Image Microsystems 
shall create at least 131 new full-time jobs, create an additional 50 new full-time 
jobs in year two and maintain 181 full-time jobs for the remainder of the term of 
this agreement 
 
(b) Each full time job created shall be located in the City and pay no less than  
  per hour. 
 
(c) Each full time employee hired by Image Microsystems pursuant to this 
Agreement shall be eligible for full company benefits.  

 
(d) In the event of a voluntary or involuntary termination or elimination of a 
Full-time Job after (fill in end date of year one), that causes the number people 
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employed in Full-time Jobs to fall below 131, Image Microsystems shall continue 
to receive the incentives set out in Sections 5.01 and 5.02 below, provided the 
required number of people employed in said Full-time Jobs is re-established 
within 90 days after the date of termination or elimination occurs that results in 
the number of people employed in said Full-time Jobs to fall below 131. 

 
(e) If the total number of the Full-time Jobs falls below 131 and is not 
restored at the conclusion of the 90 day period, then, at the option of the City, this 
Agreement shall terminate. 
 
(f) Image Microsystems shall provide written notification to the City within 
two weeks of the reduction referenced in this Section; the notice shall contain the 
reduction in levels of Full-time Jobs and Image Microsystems’ plan for restoring 
the levels.  Image Microsystems shall provide the City written notification at the 
conclusion of the 90 day period as to the status of Image Microsystems’ efforts in 
this regard. 

 
4.01.2 Image Microsystems shall make its best efforts to employ a well represented 
workforce of citizens of the City of Kyle.  Such well represented work force shall to the 
extent possible using commercially reasonable business hiring practices include veterans 
of the armed services, individuals with disabilities as recognized by the Americans with 
Disabilities Act, women, and racial minorities. During the term of the Agreement, Image 
Microsystems shall work with its local employment recruiting agency to enhance 
recruiting of citizens of Kyle job applicants.  Image Microsystems shall work with the 
Texas Workforce Commission to assist in the recruitment and hiring of individuals who 
are from the City of Kyle. 
 
4.01.3 Audit.  The City shall, upon reasonable prior written notice to Image 
Microsystems and during normal Image Microsystems hours, have the right to audit and 
inspect the Image Microsystems’s records, books, and all other relevant records related to 
this Agreement.  

 

4.01.4 Recapture.  In the event of Default, the City shall, after providing Image 
Microsystems notice of its failure to complete all performance requirements contained 
within this Agreement and an opportunity to cure, have the right to recapture all Grant 
funds provided herein for the creation of full time jobs pursuant to this Agreement.  The 
recapture of any Grant funds from the Image Microsystems  shall be in like manner and 
subject to the same penalties as provided by Section 4.06 hereof. 
 

4.02 E-waste Recycling Plant Investment. By (fill in deadline date), Image Microsystems shall 
invest at least $3,375,000 in new real property improvements and new equipment and machinery 
for the E-waste Recycling Plant, 3700 Kyle Crossing, Kyle, Texas. 
 

4.02.1 For purposes of this Section 4 and the City’s obligations under Section 5, new 
equipment and machinery shall be considered to be: 
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(a) equipment placed into service to for or related to or supporting the manufacture of 
products based in a new technology or a new generation of an existing technology 
deployed at the Image Microsystems Plant in Kyle and attributed to the operation 
of a E-waste Recycling Plant, or 
 

(b) equipment supporting or conducting research and development or manufacturing 
operations not in existence prior to the execution of this Agreement deployed at 
the Image Microsystems plant in Kyle and attributable to the operations of an E-
waste Recycling Plant. 

 
4.02.2 For purposes of this Section 4 and the City’s obligation under Section 5, new real 
property improvements shall be considered to be new building additions located at the 
Image Microsystems Plant, 3700 Kyle Crossing, Kyle, Texas that are attributed to the 
operation of E-waste Recycling Plant. 

 
4.03 Compliance with Regulations.  For the construction or remodeling of the Existing Fab 
and related facilities, which are the subject of this Agreement, and any future facilities in the 
City’s planning jurisdiction during the term of this Agreement, Image Microsystems shall 
comply with all City Code regulations in effect at the time any site plan application is filed. 
 
4.04 Certificate of Compliance.  At the time that Image Microsystems delivers to the City the 
annual Property Tax Notice required under Section 5.03 below, Image Microsystems shall also 
deliver a Certificate of Compliance to the City.  The City has the right to inspect pertinent 
records of Image Microsystems to verify compliance with all requirements of this Agreement.  
Inspections shall be preceded by at least two week’s notice by telephone or in writing to Image 
Microsystems. The Certificate shall be substantially in the form and contain the information 
specified in the sample Certificate attached to this Agreement as Exhibit “C”. 
 
4.05 Failure to Meet Obligations.  In the event that Image Microsystems fails to fulfill its 
obligations under the performance guidelines in Sections 4.01, 4.02 and 4.03 above, after receipt 
of notice and expiration of the cure period described in Section 6.06 of this Agreement upon 
written notice to Image Microsystems; whereupon: 
 

(a) the City shall not be required to pay, and Image Microsystems shall not be 
entitled to receive, any further payments under this Agreement; and 

 
(b) Both shall be released from any further compliance with the provisions of this 

Agreement. 
 
4.06. Insurances; Subcontractors.  
 

4.06.1 Image Microsystems shall maintain, at its own cost and expense, such usual, 
customary, and appropriate insurance as will protect Image Microsystems and City from 
all claims for damages to persons and to property which may arise from any operations 
under this Agreement, or any of its amendments. The following are the types of insurance 
policies and the minimum limits of insurance coverage which shall be maintained by 
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Image Microsystems and its contractors and subcontractors during the construction of the 
E-waste Recycling Plant. All insurance shall contain a provision that the coverage 
afforded will not be cancelled, materially changed, or renewal refused until at least thirty 
(30) days prior written notice has been given to the City . All such insurance shall remain 
in effect during the term of this Agreement as appropriate. Other than worker’s 
compensation insurance, the City shall be named as an additional insured on all insurance 
policies required by this article and paragraph. 

 

4.06.2 Prior to commencing any work, Image Microsystems shall request from and provide 

to the City at the address shown above, their contractors Certificates of Insurance under all 
such policies, certifying compliance with the minimum coverage outlined below. All policies 
shall be endorsed to provide that in the event of cancellation or reduction of coverage during 
the policy period, thirty (30) days advance written notice of such cancellation or reduction 
will be mailed to the City of Kyle. 
 

4.06.3 Insurance shall be carried with financially responsible insurance companies, licensed 

in the State of Texas, with an A.M. Best Rating of A(-) or better.  
 

4.06.5 If the coverage period shown on Image Microsystems or its contractors or sub 

contractors current certificate of coverage ends during the duration of the Project, Image 
Microsystems must, prior to the end of the coverage period, file a new certificate of coverage 
with the City showing that coverage has been extended.  

 
4.06.6 Such policies shall include blanket waivers of subrogation as to the City. 

  
4.07 Comprehensive General Liability Insurance. With limits of liability for bodily injury of not 
less than $1,000,000.00 any one occurrence, and for property damage of not less than $1,000,000.00 
any one occurrence, and $2,000,000.00 aggregate. Such insurance shall include the following:  

 
4.07.1  Entity’s protective liability, covering liability for work sublet.  
 
4.07.2 Image Microsystems has the contractual liability, insuring the indemnity agreements 
contracted in this Agreement.  
 

4.08  Coverage for damage due to collapse of or structural injury to any buildings or structure due 
to excavation, tunneling, pile driving, cofferdam or caisson work or dredging; to moving, shoring, 
underpinning, raising, or demolition of any building or structure, or removal or rebuilding of any 
structural support thereof; to blasting or explosions; or to wires, conduits, pipes, mains, sewers, 
tanks, tunnels, or any other property below the surface of the ground.  

 
4.08.1 Waiver of subrogation as to the City. 

 
4.09 Comprehensive Automobile Liability Insurance. With limits of liability for bodily injury of 
not less than $1,000,000.00 any one person, and $2,000,000.00 any one occurrence, and for property 

damage of not less than $1,000,000.00 any one occurrence. Such coverage shall include owned, 

hired, and non-owned vehicles. Policy shall be endorsed as follows:  
 

4.09.1 Waiver of subrogation as to the City. 
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4.10 The failure of Image Microsystems at anytime, after timely notice and opportunity to 
cure, to provide the insurance required herein shall be considered a material breach of this 
Agreement for which the City and  shall be entitled to damages, including termination of the 
Agreement for uncured violations.  
 
4,11 Employment of Undocumented Workers. During the term of this Agreement, Image 
Microsystems agrees to not knowingly employ any undocumented workers, and, if convicted of 
a violation under 8 U.S.C. Section 1324a(f), Image Microsystems shall be in Default and repay 
the amount of the Grant and any other funds received by Image Microsystems from the CITY as 
of the date of such violation within one hundred twenty (120) days after the date Image 
Microsystems is notified by the City or CITY of such violation, plus interest at the rate of six 
percent (6.75%) compounded annually from the date of the violation until paid in full. Image 
Microsystems is not liable for an unknown violation of this Section by a subsidiary, affiliate, or 
franchisee of Image Microsystems or by a person with whom Image Microsystems contracts 
provided however that identical federal law. Image Microsystems shall provide a certification in 
the form attached as Exhibit D. hereto. 
 
4.12 INDEMNIFICATION. IMAGE MICROSYSTEMS COVENANTS AND AGREES 

TO FULLY INDEMNIFY AND HOLD HARMLESS, CITY AND ITS ELECTED 

OFFICIALS, EMPLOYEES, OFFICERS, DIRECTORS, AND REPRESENTATIVES, 

INDIVIDUALLY AND COLLECTIVELY, FROM AND AGAINST ANY AND ALL 

COSTS, CLAIMS, LIENS, DAMAGES, LOSSES, EXPENSES, FEES, FINES, 

PENALTIES, PROCEEDINGS, ACTIONS, DEMANDS, CAUSES OF ACTION, 

LIABILITY AND SUITS OF ANY KIND AND NATURE WHATSOEVER, INCLUDING 

BUT NOT LIMITED TO, PERSONAL INJURY OR  DEATH AND PROPERTY 

DAMAGE, MADE UPON CITY DIRECTLY OR INDIRECTLY ARISING OUT OF, OR 

RESULTING FROM OR RELATED TO IMAGE MICROSYSTEMS’S NEGLIGENCE, 

WILLFUL MISCONDUCT OR CRIMINAL CONDUCT IN ITS ACTIVITIES UNDER 

THIS AGREEMENT, INCLUDING ANY SUCH ACTS OR OMISSIONS OF IMAGE 

MICROSYSTEMS, ANY AGENT, OFFICER, DIRECTOR, REPRESENTATIVE, 

EMPLOYEE, CONSULTANT OR SUBCONSULTANTS OF IMAGE MICROSYSTEMS, 

AND THEIR RESPECTIVE OFFICERS, AGENTS, EMPLOYEES, DIRECTORS AND 

REPRESENTATIVES WHILE IN THE EXERCISE OR PERFORMANCE OF THE 

RIGHTS OR DUTIES UNDER THIS AGREEMENT, ALL WITHOUT, HOWEVER, 

WAIVING ANY GOVERNMENTAL IMMUNITY AVAILABLE TO CITY AND UNDER 

TEXAS LAW AND WITHOUT WAIVING ANY DEFENSES OF THE PARTIES UNDER 

TEXAS LAW. THE PROVISIONS OF THIS INDEMNIFICATION ARE SOLELY FOR 

THE BENEFIT OF THE CITY AND ARE NOT INTENDED TO CREATE OR GRANT 

ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY OTHER PERSON OR 

ENTITY. IMAGE MICROSYSTEMS SHALL PROMPTLY ADVISE CITY, IN 

WRITING OF ANY CLAIM OR DEMAND AGAINST CITY AND RELATED TO OR 

ARISING OUT OF IMAGE MICROSYSTEMS’S ACTIVITIES UNDER THIS 

AGREEMENT AND SHALL SEE TO THE INVESTIGATION AND DEFENSE OF 

SUCH CLAIM OR DEMAND AT IMAGE MICROSYSTEMS’S COST.  CITY SHALL 

HAVE THE RIGHT, AT ITS OPTION AND AT ITS OWN EXPENSE, TO 

PARTICIPATE IN SUCH DEFENSE WITHOUT RELIEVING IMAGE 
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MICROSYSTEMS OF ANY OF ITS OBLIGATIONS UNDER THIS PARAGRAPH. 

 

IT IS THE EXPRESS INTENT OF THE PARTIES TO THIS AGREEMENT, THAT THE 

INDEMNITY PROVIDED FOR IN THIS PARAGRAPH, IS AN INDEMNITY 

EXTENDED BY IMAGE MICROSYSTEMS TO INDEMNIFY, PROTECT AND HOLD 

HARMLESS CITY FROM THE CONSEQUENCES OF THE CITY’S OWN 

NEGLIGENCE; PROVIDED HOWEVER, THAT THE INDEMNITY PROVIDED FOR 

IN THIS PARAGRAPH SHALL APPLY ONLY WHEN THE NEGLIGENT ACT OF 

CITY IS A CONTRIBUTORY CAUSE OF THE RESULTANT INJURY, DEATH, OR 

DAMAGE, AND IT SHALL HAVE NO APPLICATION WHEN THE NEGLIGENT ACT 

OF CITY IS THE SOLE CAUSE OF THE RESULTANT INJURY, DEATH, OR 

DAMAGE.  IMAGE MICROSYSTEMS FURTHER AGREES TO DEFEND, AT ITS 

OWN EXPENSE AND ON BEHALF OF CITY AND IN THE NAME OF CITY ANY 

CLAIM OR LITIGATION BROUGHT AGAINST CITY AND ITS ELECTED 

OFFICIALS, EMPLOYEES, OFFICERS, DIRECTORS AND REPRESENTATIVES, IN 

CONNECTION WITH ANY SUCH INJURY, DEATH, OR DAMAGE FOR WHICH 

THIS INDEMNITY SHALL APPLY, AS SET FORTH ABOVE. 

 

IMAGE MICROSYSTEMS SHALL ALSO INDEMNIFY THE CITY, AND ITS 

RESPECTIVE OFFICIALS AND EMPLOYEES FROM AND AGAINST ANY AND ALL 

CLAIMS, LOSSES, DAMAGES, CAUSES OF ACTIONS, SUITS AND LIABILITIES 

ARISING OUT OF IMAGE MICROSYSTEMS’ AND IMAGE MICROSYSTEMS’ 

GENERAL CONTRACTORS ACTIONS RELATED TO THE CONSTRUCTION OF 

THE E-WASTE RECYCLING PLANT. 

 

IMAGE MICROSYSTEMS SHALL ALSO REQUIRE ITS GENERAL CONTRACTOR 

OR GENERAL CONTRACTORS WORKING ON THE CONSTRUCITON AND 

IMPROVEMENTS FOR THE E-WASTE RECYCLING PLANT TO INDEMNIFY THE 

CITY AND ITS OFFICIALS AND EMPLOYEES FROM AND AGAINST ANY AND 

ALL CLAIMS, LOSSES, DAMAGES, CAUSES OF ACTIONS, SUITS AND 

LIABILITIES ARISING OUT OF THEIR ACTIONS RELATED TO CONSTRUCITON 

OF THE E-WASTE RECYCLING PLANT AS REQUIRED BY THIS AGREEMENT, 

UTILIZING THE SAME INDEMNIFICATION LANGUAGE CONTAINED HEREIN, IN 

ITS ENTIRETY.  

 

IT IS THE EXPRESS INTENT OF THIS SECTION THAT THE INDEMNITY 

PROVIDED TO THE CITY SHALL SURVIVE THE TERMINATION AND/OR 

EXPIRATION OF THIS AGREEMENT AND SHALL BE BROADLY INTEREPRETED 

AT ALL TIMES TO PROVIDE THE MAXIMUM INDEMNIFCATION OF THE CITY 

AS PERMITTED BY LAW. 

 

V.  

CITY OBLIGATIONS 

 
In consideration of Image Microsystems’ establishment of the Project, the City agrees to make 
Chapter 380 Payments under the following terms and conditions: 
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5.01 Property Tax Incentive.  As consideration for Image Microsystems’ creating and 
maintaining the new Full-time Jobs as described in Section 4.02, and complying with the other 
provisions of this Agreement, the City, during the Five-Year Period: shall rebate 100% of the 
City property taxes levied on: 

 
(a) All new equipment and machinery acquired after the Effective Date, and 
 
(b) the incremental increase after the Effective Date in taxable value of all new real 

property improvements.  Exhibit A includes a plat of the site that indicates the 
location at which improvements to the Existing Fab are constructed, and 
dimensions of the structure. 

 
5.02 Sales Tax Incentive.  As consideration for Image Microsystems’ creating and maintaining 
the new Full-time Jobs as described in Section 4.02, and complying with the other provisions of 
this Agreement, the City, during the Five-Year Period: shall rebate 100% of the City’s portion of 
the sales and use taxes that result from the one percent general City Sales Tax on the sales of 
taxable items collected on-site by Image Microsystems and remitted to the Comptroller of the 
State of Texas for the sales occurring from (fill in effective date of year 1) and (fill in end date of 
year 5): 
 

(a)  Payment of Annual Sales Tax Incentive Payments.  The City, by and through its 
Finance Department, shall pay each Annual Incentive Payment to the Developer 
by March 31st which follows the end of each respective Annual Incentive 
Payment Year.  As an example the City of Kyle Annual Incentive Payment related 
to the sales and use taxes reimbursed to the City for the sales occurring during the 
period beginning January 1, 2012 and ending December 31, 2012 is due on March 
31, 2013. The City Manager shall adopt appropriate procedures to implement the 
provisions of this subparagraph. 

 
(b) City Sales Tax Reporting.  Image Microsystems shall cooperate with the City and 

assist the City in any manner required by the Comptroller to release and all 
information related to City Sales Tax collected within the Development.  The City 
will request quarterly, or monthly if available, from the Comptroller all sales tax 
reports for City Sales Taxes collected within the Development.  Image 
Microsystems shall use reasonable efforts to ensure timely submission of City 
Sales Taxes to the Comptroller and execution of any document reasonably 
required for the release of such information to the City, including registering the 
E-waste Recycling Plant as the point of sale for all products sold on-site at 3700 
Kyle Crossing, Kyle, Texas, and to take such action with the Comptroller, and 
other entities as necessary, to assure the City Sales Tax is legally billed and 
payable, as provided by law for sales within the City, on all products that are sold 
on-site at the E-waste Recycling Plant. 
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5.03  Schedule for Chapter 380 Payments. 
 

5.03.1 To properly identify the property eligible for rebate of City taxes, Image 
Microsystems shall work with HCAD to create a separate HCAD account for both new 
real property improvements, and personal property acquired after the Effective Date.  
Image Microsystems and the City agree that HCAD records shall be conclusive both as to 
the property specified by this Agreement as eligible for tax incentives and as to the value 
of the property specified by this Agreement as eligible for tax incentives under this 
Section 5. 

 
5.03.2 With respect to the tax described in Sections 5.01 and 5.02 above, on or before 
March 1st of each year during the term of this Agreement, Image Microsystems shall 
deliver the Property Tax Notice to the City Finance Department. 

 
5.03.2.1  The Chapter 380 Payments with respect to the property taxes shall be 
based on the amount stated in the Property Tax Notice. 

 
5.03.2.2  Both real property and personal property Chapter 380 Payments shall be 
paid to Image Microsystems by the City on an annual basis for the preceding year, 
on or before October 30th following the tax hear for which they were paid.  For 
example, 

 
(a)  the first Chapter 380 payment shall be based on taxes paid for the 

calendar year 2012, and shall be paid on or before October 30, 2013. 
 

5.03.2.3  If Image Microsystems is required to pay more Property Tax on the 
Certified Appraised Value of Eligible Property than the amount stated in the 
Property Tax Notice for the year preceding the applicable October 30 payment 
date, then Image Microsystems shall provide the City with the Additional 
Property Tax Notice, and the City shall pay Image Microsystems the amount 
stated in the Additional Property Tax Notice at the same time as the next payment 
is due to Image Microsystems under this section 5.03.  A summary explanation 
and examples of schedules for rebates of taxes and fees under this Agreement is 
attached as Exhibit “B”. 

 
5.04 Permit Fee Rebates.  The City shall provide rebates for fees for building permits and re-
zoning application fees, to Image Microsystems for the construction for the E-waste Recycling 
Plant, 3700 Kyle Crossing, Kyle Texas.  Rebates of fees are subject to compliance with all terms 
of this Agreement, and are reimbursed at the same time as the rebates of property taxes.  Image 
Microsystems must submit a request for reimbursement of fees paid during prior calendar year at 
the same time that the request for rebate of property tax is submitted, for the City to budget funds 
for next fiscal year.  Failure of Image Microsystems to timely submit a request for 
reimbursement may result in the City delaying payments of the reimbursement to accommodate 
its budget process requirements. 
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5.05 Permitting and Inspections.  The City shall work with Image Microsystems to 
expeditiously process building and related permit applications, and to expedite inspections of 
construction and related activity at the Existing Fab.   
 
5.06 Additional Program Assistance.  The City shall work with Image Microsystems and the 
Texas Governor’s Office of Economic Development and Tourism to facilitate the process for 
submittal to the Texas Enterprise Zone Program.  The City shall utilize on staff expertise to assist 
in completion of the Enterprise Project Application, which is typically the responsibility of the 
Company; and the City will cover the cost of the application fee not to exceed $700, which is 
also typically the responsibility of the company.  The City shall assist in facilitating 
conversations with outside agencies such as, but not limited to, the Texas Governor’s Office of 
Economic Development and Tourism regarding the possibility of utilizing additional program 
resources that may be applicable to Image Microsystems. 
 

VI.   

GENERAL TERMS 

 
6.01 Payments Subject to Future Appropriation. 
 
 6.01.1  This Agreement shall not be construed as a commitment, issue or obligation of  
 any specific taxes or tax revenues for payment to Image Microsystems. 
 

6.01.2  All payments or expenditures made by the City, under this Agreement are subject 
to the City’s appropriation of funds such payments or expenditures to be paid in the 
budget year for which they are made. 

 
6.01.3  The payments to be made to Image Microsystems, or other expenditures under the 
Agreement, if paid, shall be made solely from annual appropriations from the general 
funds of the City or from such other funds of the City as may be legally set aside for the 
implementation of Article III, Section 52a of the Texas Constitution or Chapter 380 of 
the Local Government Code or any applicable limitations or procedural requirements. 
Image Microsystems represents that it understands that any contributions made by Image 
Microsystems in anticipation of reimbursement from Grant funds shall not be, nor shall 
be construed to be, financial obligations of the City.  Image Microsystems shall bear all 
risks associated with reimbursement, including, but not limited to:  pre-development 
agreement costs, incorrect estimates of Grant funds, changes in tax rates or tax 
collections, changes in State law or interpretations thereof, changes in market or 
economic conditions impacting the Project, changes in interest rates or capital markets, 
changes in building and development code requirements, changes in City policy, default 
by tenants, unanticipated effects covered under legal doctrine of force majeure, and/or 
other unanticipated factors. 

 
6.01.4  To the extent there is a conflict between this Section and any other language or 
covenant in this Economic Development Agreement, this section shall control, except as 
set out in Section 6.01.6 below. 
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6.01.5 Notwithstanding any other clause or covenant in this Agreement to the contrary, 
this Agreement shall not be subject to this Section 6.01, if Texas Constitutional Article II, 
Section 52-a, as amended as a result of the November 2, 2005 general election, permits 
the removal of this Section 6.01 without rendering this Agreement, or a portion hereof, 
void, voidable, or invalid.  In such-event, this Section 6.01 shall not govern this 
Agreement or portion hereof; and this Agreement, or such portion, shall be interpreted 
and enforced as if this Section 6.01 were not contained in this Agreement. 
 

6.02 Grant Limitations.  The City shall not be obligated to pay any monies beyond the Grant 
amount, unless otherwise agreed by the Parties, and is only obligated to make Grants from 
approved sources by the City.  Image Microsystems represents that it understands that any 
expenditures by the Image Microsystems in anticipation of reimbursement from Grant funds 
shall never be obligations of the general funds of the City, but are only obligations of the Grant 
funds and are subject to the extent of Grant approval by the City. Under no circumstances shall 
Image Microsystems be entitled to any reimbursements under this Agreement on any property 
other than the project property as defined in Section 2.18 hereof.   
 
6.03 No Bonds or Notes.  The City and Image Microsystems represent that they understand 
and agree that the City shall not issue any bonds or notes to cover any Project costs directly or 
indirectly related to the Image Microsystems in its completion of the Improvements and 
associated with the Project under this Agreement.  The City understands that Image 
Microsystems may choose to issue notes utilizing Grant funds for Project costs directly or 
indirectly related to Improvements made by the Image Microsystems under this Agreement.  The 
City will not be party to the Image Microsystems’s notes.  
 
6.04 Mutual Assistance.  The City and Image Microsystems shall do those things 
commercially reasonable, necessary or appropriate to carry out the terms and provisions of this 
Agreement, and to aid and assist each other in carrying out such terms and provisions to put each 
other in the same economic condition contemplated by this Agreement regardless of changes in 
public policy, the law or taxes or assessments attributable to Image Microsystems facilities. 
 
6.05 Representations and Warranties.  The City represents to Image Microsystems that the 
Program and this Agreement are within its authority, and that it is duly authorized and 
empowered to establish the Program and enter into this Agreement, unless otherwise ordered by 
a court of competent jurisdiction.  Image Microsystems represents and warrants to the City that it 
has the requisite authority to enter into this Agreements.   
 
6.06 Default.  If either the City or Image Microsystems should default in the performances of 
any obligations of this Agreement, the other party shall provide such defaulting party written 
notice of the default, and a minimum period of 90 days after the receipt of said notice to cure 
such default, prior to instituting an action for breach or pursuing any other remedy for default; 
provided, however, in the event the breach that occurs is not reasonably susceptible of being 
cured within said 90-day period, then said 90 day period shall automatically be extended for the 
reasonable period of time required to cure such breach so long as the breaching party shall have 
commenced to cure said breach during said 90-day period and thereafter diligently pursues the 
cure thereof until cured.  The defaulting party shall provide the other party written notification of 
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the status of the defaulting party’s efforts to cure the default every 30 days following the event of 
default and shall provide a final disposition of its efforts to cure the default on or before the 90th 
day. 
 
6.07 Attorney’s Fees.  In the event any legal action or proceeding is commenced between the 
City and Image Microsystems to enforce provisions of this Agreement and recover damages for 
breach, the prevailing party in such legal action shall be entitled to recover its reasonable 
attorney’s fees and expenses incurred by reason of such action as may be awarded by the court, 
unless prohibited by law. 
 
6.08 Entire Agreement.  The Agreement contains the entire agreement between the parties.  
All prior negotiations, discussions, correspondence, and preliminary understandings between the 
Parties and others relating hereto as superseded by this Agreement.  The Agreement may only be 
amended, altered or revoked by written instrument signed by the City and Image Microsystems.  
 
6.09 Binding Effect.  This Agreement shall be binding on and inure to the benefit of the 
parties, their respective successors and assigns. 
 
6.10 Assignment.  Except as provided, Image Microsystems may not assign all or part of its 
rights and obligations to a third party without prior written approval of the City, which approval 
shall not be unreasonably withheld or delayed.  Notwithstanding any to the contrary, Image 
Microsystems may assign all or part of its rights and obligations without the prior consent of the 
City to a third party lender advancing funds for the acquisition, construction or operation of 
Image Microsystems facilities. Notwithstanding anything provided in this paragraph to the 
contrary, Image Microsystems shall be obligated to perform each and every condition of this 
Agreement unless and until City grants a release  under this Agreement which shall be 
conditioned upon the ratification and receipt of adequate assurances of performance including 
financial assurances by Image Microsystems assignee(s). 
 
6.11 Termination.  In the event that Image Microsystems elects not to proceed with the Project 
as contemplated by this Agreement, Image Microsystems shall notify the City in writing, and this 
Agreement and the obligations on the part of both parties shall be deemed terminated and of no 
further force or effect. 
 
6.12 Notice.  Any notice and or statement required and permitted to be delivered shall be 
deemed delivered by actual delivery, facsimile with receipt of confirmation, or by depositing the 
same in the United States mail, certified with a return receipt requested, postage prepaid, 
addresses to the appropriate party at the following address: 
 
 Image Microsystems:  Image Microsystems  
     3700 Kyle Crossing 
     Kyle, TX 78640 
     Attn:  
 
     Re: Economic Development Agreement 
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With copies to: 

     City: City Manager 
     100 West Center Street 
     Kyle, TX 78640 
     (PO Box 40)   
     512-262-1010 
 
     With copies to: 
     Director of Economic Development 
     100 West Center Street 
     Kyle, TX 78640 
     (PO Box 40)   
     512-262-3926 
 
     City Attorney 
     Frank J. Garza 
     Davidson & Troilo, P.C. 
     7550 W. IH10, Ste. 800 
     San Antonio, Texas 78229 
 
Either party may designate a different address at any time upon written notice to the other party. 
 
6.13 Interpretation.  Each of the parties has been represented by counsel of their choosing in 
the negotiation and preparation of this Agreement.  Regardless of which party prepared the final 
draft of this Agreement, this Agreement shall, in the event of any dispute, however its meaning 
or application, be interpreted fairly and reasonably and neither more strongly for or against any 
party. 
 
6.14 Applicable Law.  This Agreement is made, and shall be construed and interpreted, under 
the laws of the State of Texas and venue shall lie in the State courts of Hays County, Texas.  
 
6.15 Severability.  In the event any provisions of this Agreement are illegal, invalid or 
unenforceable under present or future laws, and in that event, it is the intention of the parties of 
this Agreement shall not be affected. It is also the intention of the parties of this Agreement that 
in lieu of each clause and provision that is found to be illegal, invalid or unenforceable, a 
provision be added to this Agreement, which is legal, valid or enforceable and is as similar in 
terms as possible to the provision found to be illegal, invalid or unenforceable.  
 
6.16 Section Headings.  The section headings contained in this Agreement are for convenience 
only and shall in no way enlarge or limit the scope or meaning of the various and several 
sections. 
 
6.17 No Third Party Beneficiaries.  This Agreement is not intended to confer any rights, 
privileges or causes of action upon any third party. 
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6.18 No Joint Venture.  It is acknowledged and agreed by the parties that the terms of this 
Agreement are not intended to and shall not be deemed to create any partnership or joint venture 
among the parties.  The City, its past and future officers, elected officials, employees and agents 
do not assume any responsibilities or liabilities to any third party in connection with Image 
Microsystems facilities or the design, construction or operation of any portion of the facilities. 
 
6.19 Exhibits.  The following Exhibits, “A”, “B”, and “C” are attached and incorporated by 
reference for all purposes:  
 

Exhibit “A”: Plat and Drawing with outline of E-waste Recycling Plant 
Exhibit “B”:  Summary of Schedules and Examples for Rebates of Taxes and Fees 
Exhibit “C”: For of Certificate of Compliance 
 

This Agreement may be executed in Multiple counterparts, each of which shall be deemed an 
original, and all of which, taken together, shall constitute but one and the same instrument, which 
may be sufficiently evidenced by one counterpart. 

 
EXECUTED by the authorized representatives of the parties to be effective this ____ day of 
__________________, 2011. 

 
 

       Image Microsystems 

        

 

By:  _____________________________ 
       Printed Name: 
       Title: 
        
 

       CITY OF KYLE, TEXAS, 

       a home-rule city and municipal corporation 
 
Attest:       
_________________________   By:  _____________________________ 
Amelia Sanchez      Lanny Lambert 
City Secretary       City Manager 
        
        
Approved as to form: 
 
_________________________ 
City Attorney  
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Exhibit A 

Image Microsystems E-waste Recycling Plant 

3700 Kyle Crossing, Kyle, Texas 
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Exhibit B 

Summary of Schedules and Examples for Rebates of Taxes and Fees 
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Exhibit C 

Certificate of Compliance Form 
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Exhibit D. 

Undocumented Worker Certification 
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STATE OF TEXAS  § 

     KNOW ALL BY THESE PRESENTS: 

COUNTY OF HAYS § 

 
Chapter 2264, Subchapter A, Texas Government Code requires that any public agency or 
economic development corporation shall require a business that submits an application to receive 
a public subsidy to include a statement certifying that the business does not and will not 
knowingly employ an undocumented worker. 
 
Image Microsystems certifies that is operation within the City of Kyle, Texas (“City”) does not 
and will not knowing employ an undocumented worker, as defined in Chapter 2264, Subchapter 
!, Texas Government Code, as amended (the “Act”); 
 
Pursuant to the Act, Image Microsystems is convicted of a violation under 8 U.S.C. Section 
1324a(f), after receiving any public subsidy, Image Microsystems shall promptly give the City 
written notice of such violation and shall repay the amount of the Grants provided for herein with 
interest, at a rate of 6.75% per annum not later than the 120th day after the date Image 
Microsystems notifies the City of the violation.   
 
I am authorized to make this application on behalf of Image Microsystems. I hereby certify that 
the information set forth herein is true and correct. 
        

Image Microsystems 
 
              
       
       Signature 
 
              
 
       Type or Print Name 
              
        
       Title:        
    
       Date:        
 
Before me       on this day personally appeared     
proved to me on the oath of       to be the person whose name is subscribed 
to the forgoing instrument and acknowledged to me that he executed the same for the purposes 
and consideration therein expressed. 
 
Given under my hand and seal of office this    day of     2012 
       (SEAL)       
       Notary Public in and for the State of Texas 
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       My Commission Expires:     
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Exhibit B 

 

 Incentive Program Methodology 

 

 Property Tax Grant 

  

1. Image Microsystems makes investment/improvements 

2. HCAD appraises value of investment/improvements and records  

3. Image Microsystems pays property taxes each year 

4. City budgets each year for incentive payment based on taxes paid for previous 

year 

5. City makes economic development grant each year to Image Microsystems 

based on taxes paid for previous year  
Note: Only property taxes on investments/improvements to the property are eligible 

for rebate. 

Note:  Only Fees paid by Image Microsystems for initial building permits and zoning 

application are eligible for rebate. Any additional fees during the period of this 

agreement do not qualify for rebate. 

 

 Example Property Tax Grant 

 

December, 2011 Image Microsystems invest in building, machinery and equipment 

 

 January 1, 2012 HCAD appraises Image Microsystems fixed assets 

 

 December, 2012 Image Microsystems pays property tax 

 

March 1, 2013 Image Microsystems informs City of Kyle via letter of taxes paid 

on new investment 

 

 June, 2013  City of Kyle prepares budget 

 

October 30, 2013 City of Kyle pays economic development property tax grant to 

Image Microsystems 

 

Example Sales Tax Grant 

 

December, 2011 Image Microsystems registers the E-waste Recycling Plant as the 

point of sale for all products sold on-site and cooperates with the 

City of Kyle in any manner required by the Comptroller to release 

information related to City Sales Tax collected by the Company 

 

March 31, 2012 

June 30, 2012 

September 30, 2012 
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December 31, 2012 City of Kyle requests quarterly sales tax report from State of Texas 

Comptroller (CoK will request monthly sales tax reports if 

available.) 

 

January 1, 2013 Image Microsystems informs City of Kyle via letter of payment 

 

March 31, 2013 City of Kyle pays economic development sales tax grant to Image 

Microsystems 

 

 Example Fee Grant 

 

December, 2011 Image Microsystems pays fees associated with new investment. 

 

March 1, 2012 Image Microsystems informs City of Kyle via letter of payment 

 

 June, 2012  City of Kyle prepares budget 

 

 October 30, 2013 City of Kyle pays fee rebate to Image Microsystems. 

 
  Note: Image Microsystems will prepare a letter itemizing all rebate items for the city’s 

review and will be responsible for completing and submitting certificate of compliance form (exhibit C). 
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Exhibit C 
Certificate of Compliance Form 

 

Economic Development Agreement Reporting Form 

City of Kyle 

 

 
REPORTING YEAR ________________    (YEAR ______ OUT OF 5) 
 

1.0 Employment 

1.1 Total number of employees at facility for          Number of FTE’s for reporting year 
reporting year.  Agreement requires at least  
131 new full-time jobs in year one, create  
an additional 50 new full-time jobs in year  
two and maintain 181 full-time jobs for the  
remainder of the term of this agreement in  
connection with the Project and the operations  
of Image Microsystems in Kyle, Texas           _______________________________ 

 
 1.2 Average Annual Salary   Avg. annual salary for reporting year 

 

         
       $ __________________________ 
 
 1.3 Total Payroll    Total annual payroll for reporting year 

 

 

       $ _____________________________ 
 

1.4 Diverse Workforce (Section 4.01.2) 
Please attach information addressing this section including: 1) Enhancement of recruiting effort 
for minority job applicants; 2) Recruiting fairs; for new hires in the city; and 3) Texas Workforce 
Commission assistance in recruiting job seekers and citizens of the city of Kyle. 

 

2.0 Investment 

~   Agreement requires $3,375,000 by (fill in the date) in new real property improvements and 
new equipment and machinery for the E-waste Recycling Plant during term of agreement  
(Section 4.02) 
 

2.1 Total investment since project start.   Real Property         Business Personal 

           Property 

 

 

       $ ___________  $__________ 
 
 
2.2 Reporting year investment    $ ____________  $__________ 
 
 

3.0 Reimbursement Request 

Agreement requires grant equal to City taxes paid on eligible real and business personal property over the 
Five-Year Period (Section 5.01), and grant 100% of the City’s portion of the sales and use taxes that result 
from the one percent general City Sales Tax on the sales of taxable items collected on-site over the Five-
Year Period (Section 5.02).       
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3.1 Property Taxes Paid    Real Property   Business Personal  

         Property 

 

 
(reporting year)     $ ___________  $_____________ 
  
-or- 
 

3.2 Sales Taxes Paid     City Sales Taxes  1% of CoK Portion  

(reporting year)     Collected  of Sales Tax Collected 

 

 

$ ___________  $_____________ 

 

 

 *Note:  Property tax and sales tax reporting periods and payments fall on different calendar dates. 
---------------------------------------------------------------------------------------------------------------------- 

 
 

3.3 Total Reimbursement Request for Reporting Year  $ ________________ 

 

 

[City may request additional information or on-site visits to confirm compliance, per Section 4.05 of the Economic 
Development Agreement.] 
 
I, as the authorized representative of Image Microsystems, hereby certify that the above information is correct and 
accurate pursuant to the terms of this Agreement: 
 
Signature: _________________________________________ 
 
Printed Name: _____________________________________ 
 
Date: ____________________________________________ 
 
Title: (Chief Financial Officer or equivalent)_____________ 
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CITY OF KYLE, TEXAS 
 

Development Agreement between City of 
Kyle and Nomoland Company, LP 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Consider and Possible Action on the Economic Development Agreement between the 
City of Kyle and  Nomoland Company, LP ~ Diana Blank, Director of Economic 
Development

Other Information:

Budget Information:

Viewing Attachments Requires Adobe Acrobat. Click here to download.

 

Attachments / click to download

380 Agreement Nomoland Company

Sonic Exhibit A 380 Agreement
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Sonic Exhibit E 380 Agreement
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CITY OF KYLE AND NOMOLAND COMPANY, LP, 

ECONOMIC DEVELOPMENT GRANT AGREEMENT 

STATE OF TEXAS  § 

     KNOW ALL BY THESE PRESENTS: 

COUNTY OF HAYS § 

 
THIS ECONOMIC DEVELOPMENT GRANT AGREEMENT (the “Agreement”) is 

made and entered into by and between the CITY OF KYLE (the “City”) and NOMOLAND 

COMPANY, LP, a Texas limited partnership, (the “Developer”), to be effective on this the ____ 
day of ______________, 2011. 

RECITALS 

WHEREAS, the Developer is the owner of certain real property located within the corporate 
limits of the City of Kyle, Texas, as described on Exhibit “A” attached hereto (hereinafter 
referred to as the “Property”); 

WHEREAS, the Developer intends to construct on the Property, a retail and commercial 
development which will include a Walgreens with approximately 7,700 square feet 
(“Walgreens”), a Sonic Drive-In with approximately 1,500 square feet, and additional 
commercial and retail facilities having an aggregate square footage totaling approximately 9,200 
square feet (collectively, the “Development”); 

WHEREAS, the successful commercial retail development of the Property will enhance the 
City’s ad valorem and sales tax bases, will create new employment opportunities, and will 
stimulate business and economic growth of the City; 

WHEREAS, the Development will require construction of related improvements by the 
Developer, including, but not limited to, traffic signal and roadway improvements at the 
intersection of FM 150 and RM 2770, as depicted on Exhibit “B” attached hereto, and other 
street improvements in the neighborhood, as reflected on Exhibit “C” attached hereto (the 
“Development Improvements”), which will provide safety for motorists and enhanced mobility 
to the citizens of Kyle traveling in this area; 

WHEREAS, the construction of the Development Improvements will improve traffic and safety 
for the Development, as well as other local commercial and retail developments and the 
residential population; 

WHEREAS, Article III, Section 52-a of the Texas Constitution gives the Texas Legislature the 
authority to provide for loans and grants of public money for the development and diversification 
of the State’s economy and the elimination of unemployment or underemployment; and 
 
WHEREAS, Chapter 380, Texas Local Government Code, the City of Kyle Charter, the Texas 
Constitution and other applicable laws authorize the offering of economic Grants to bring 
employment and other valuable benefits to the community; and 

Attachment number 1 \nPage 1 of 30

Item # 9



 

212759v4 
 

2 

WHEREAS, in addition to the six and a quarter percent (6.25%) sales and use tax imposed by 
the State, the City imposes a one and one-half percent (1.50%) sales and use tax, as authorized 
by Section 321.101 of the Texas Tax Code tax; and 
 
WHEREAS, the City Council of the City of Kyle, Texas intends, and in connection with such 
intention, has adopted an Ordinance (the "Ordinance") attached hereto as Exhibit “D,” to refund 
one hundred (100%) of the annual sales and use tax proceeds generated by retail businesses 
located within the Property, up to and including the Maximum Grant Amount, which shall be 
used by the Developer to pay for actual Hard and Soft Costs associated with the Improvements, 
hereinafter defined for the purpose of encouraging business expansion and the creation of new 
jobs in the City. 
 
WHEREAS, it is in the public interest of the City as determined by the City Council that this 
Agreement be reached with Developer to encourage the commercial development of the 
Property; 

WHEREAS, in consideration of the representations made by Developer to the City, and the 
covenants and agreements of the Developer set forth herein, the receipt and sufficiency of which 
is hereby acknowledged, the City Council has approved and authorized this Agreement for 
development reimbursements and economic incentives; 

NOW, THEREFORE, in consideration of the terms, conditions and covenants set forth herein, 
the parties hereby agree as follows: 

I. 

AUTHORITY AND TERM 

 

1.1 Authority.  

The City’s execution of this Agreement is authorized by Chapter 380 of the Texas Local 
Government Code and constitutes a valid and binding obligation of the City.  The City 
acknowledges that Developer is acting in reliance upon the City’s performance of its obligations 
under this Agreement in making the decision to commit substantial resources and money to the 
establishment of new businesses within the Property (“Property”). 

 
1.2 Term.  

This Agreement shall become enforceable upon the Effective Date, as hereinafter 
established, and shall continue until the Expiration Date, as hereinafter established, or until the 
Maximum Grant Amount has been reached, unless terminated sooner or extended by mutual 
agreement of the Parties in the manner provided for herein.  
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II. 

DEFINITIONS 

 

2.1 Definitions. 

As used in this Agreement, the following terms shall have the meanings ascribed below. All 
undefined terms shall return their usual and customary meanings as ascribed by common and 
ordinary usage. 

(a) “Adversarial Proceeding” include any cause of action regarding this Agreement  
filed by the Developer in any state or federal court, as well as any state or federal 
administrative hearing, but does not include Alternate Dispute Resolution 
proceedings, including arbitration or mediation. 

(b) “Calendar Year” or “year” means a twelve month period of time commencing 
January 1, and extending therefrom for a period of twelve months to 
December 31. 

(c) “City” means the City of Kyle, a municipal corporation of the State of Texas. 

(d) “City Sales Tax” means the portion of such sales and use taxes as are remitted to 
the State of Texas by the Retail Occupants based on one and one-half percent 
(1.5%) of sales of taxable items and reimbursed to the City of Kyle by the State of 
Texas.  For purposes of this Agreement, City Sales Tax shall be determined to be 
the amount remitted by a company or person to the State of Texas Comptroller of 
Public Accounts Office (the “Comptroller”) for the benefit of the City, as set forth 
in the records prepared by a company or person and submitted to the Comptroller 
for sales within the Development. 

(e) “Code” shall mean the City of Kyle Code of Ordinances. 

(f) “Contract Progress Payment Request” (“CPRR”) shall mean a request for 
payment due to the Developer and submitted by the Developer to the City for 
successfully completed work to substantiate Hard Costs and Soft Costs for 
Improvements, accompanied by customary documentation, including the name 
and address of the entity that performed the work, a description of the contract 
pursuant to which the payment is made, proof of payment or satisfaction, the 
amount of such payment, the original contract amount, total payments made to 
date on such contract, and estimate of remaining work to be completed on the 
specific improvement, the costs of such work, and any customary lien and/or 
subcontractor releases. 

(g) “Comply” and “compliance” mean timely, full, and complete performance of each 
and every requirement, obligation, duty, condition, or warranty as stated in this 
Agreement.  “Comply” and “compliance” mean complete compliance in all 
material respects and do not mean substantial compliance, unless otherwise 
specifically stated. 
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(h) “Construct” and “construction” mean construction in a good and workmanlike 
manner and in compliance with applicable State and local laws, codes, and 
regulations or valid waivers thereof or variances thereunder. 

(i) “Default” and “Act of Default” mean failure in some material respect to comply 
timely, fully and completely with one or more requirements, obligations, duties, 
terms, conditions or warranties set forth in this Agreement. 

(j) “Detailed Confidentiality Report” shall mean a report, attached hereto as Exhibit 
“C” provided by the State to the City in accordance with Texas Tax Code, Section 
321.3022, which lists the amount of Sales and Use Tax paid (including any 
refunds, credits, or adjustments) by each Retailer in the Property and received by 
the City from the State for the sale of Taxable Items by the Retailers 
Consummated within the Property for specified periods which are to be used to 
justify the Developer’s CPRR, together with such supporting documentation 
required herein and as the City may request. 

(k) “Developer” means Nomoland Company, LP, a Texas limited partnership. 

(l) “Development” means the multi-phased development of commercial retail 
improvements as generally described in the second recital above to be located on 
the Property. 

(m) “Development Improvements” or “Improvements” means the improvements 
constructed by the Developer, including, but not limited to, traffic signal and 
roadway improvements at the intersection of FM 150 and RM 2770, as depicted 
on Exhibit “B” attached hereto, and other street improvements which will provide 
safety for motorists and enhanced mobility to the citizens of Kyle traveling in this 
area, and the other development costs identified on Exhibit “C” attached hereto. 

(n) “Economic Development Grants” or “GRANTS” shall collectively mean sales 
and use tax proceeds, pursuant to CPRR, made from the City to the Developer. 

(o)  “Effective Date” shall mean the date a sales and use tax generating Retailer has 
commenced operations and consummated the sale of Taxable Items within the 
Property. GRANTS shall not be paid by the City to the Developer for Retailers 
that have commenced Improvements before the execution of the Agreement by 
the Parties. 

(p) “Expiration Date” shall mean the earlier of: 

i. The date of the City’s reimbursement of the Maximum Grant Amount to 
the Developer for all Hard and Soft Costs associated with the 
Improvements; 

ii. Ten (10) years from the Effective Date of this Agreement; or 

iii. The expiration date of any “cure” period of an uncured default. 
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(q) “Finance Department” means the Finance Department of the City of Kyle. 

(r) Grant” shall mean, pursuant to the Agreement the payment of monies in the 
manner provided Article III., from the City’s portion of the sales and use taxes 
that result from the one and one-half percent (1.5%) general City Sales Tax on the 
sales of taxable items collected on-site by Image Microsystems and remitted to 
the Comptroller of the State of Texas for the purpose of promoting new or 
expanded Image Microsystems development and the creation of new jobs in the 
City. 

(s) “Hard Costs” shall mean the actual, substantiated costs of construction, labor, and 
materials incurred by the Developer or for Improvements. 

(t) “Maximum Grant Amount” shall mean the total Hard and Soft Costs for the 
Tenant Improvements including the amount the City has agreed to pay to the 
Developer to convey to the City the tract of land where the City’s water tower is 
located in a total amount not to exceed ($270,000). 

(u) “On-Site” means on the Property and at the Development. 

(v) “Property” means the real property described on Exhibit “A” attached hereto. 

(w) “Project” shall mean the Improvements described in Exhibit “C” hereto for which 
Developer shall receive GRANTS from the sales and use tax generating Retailers. 

(x) “Retail Occupants” means all owners, and occupants of the Development and the 
additional retail and non-residential space uses conducting business in the 
Development. 

(y) “Sales and Use Tax” shall mean the one and one-half percent (1.50%) sales and 
use tax imposed by the City on the sale of Taxable Items Consummated in the 
City by the Retailers. 

(z) “Sales Tax Payment Period” or “Payment Period” shall mean a full quarter of the 
City’s Fiscal Year, except that the first Sales Tax Payment Period shall be from 
the Effective Date through and include the last date of the first full quarter of the 
City’s Fiscal Year following the Effective Date.  

(aa) “Sales Tax Receipts” shall mean one hundred percent (100%) of the City receipts 
from the Retailer’s collection of the one and one-half percent (1.50%) Sales and 
Use Tax as a result of the sale of Taxable Items consummated within the Property 
by the Retailer’s for the applicable Sales Tax Payment Period. 

(bb) “Subcontractor” or “contractor” shall mean an individual, firm, or corporation 
having a direct contract with the Developer or the in the performance of any part 
of the Project.  
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(cc) “Soft Costs” shall mean the costs incurred by the Developer for engineering, 
legal, design, fiscal security, insurance, permits, project management (including 
contractor general condition expenses), and all other costs associated with the 
construction of  Improvements which are not included in Hard Costs. 

(dd) “Taxable Items” and “taxable services” shall be ascribed the meaning provided by 
Chapter 151, Texas Tax Code. 

(ee) “Tenant” or “Tenants” shall mean a Retailer who pays rent to the Developer to 
use building space within the Property. 

III. 

ECONOMIC DEVELOPMENT GRANTS 

 

3.1  Grants 

The City agrees to reimburse the Developer, after the commencement of the Effective 
Date through Economic Development Grants (“GRANTS”) not to exceed the Maximum Grant 
Amount for all Hard and Soft Costs and the amount the City has agreed to pay to the Developer 
as consideration for the Developer to convey to the City the tract of land where the City’s water 
tower is situated (“the Maximum Grant Amount”) associated with the Project. The City shall, as 
a condition precedent to the payment of any GRANT, reimburse the Developer only after a sales 
and use tax generating Retailer subject to this Agreement has commenced operations and 
Consummated the sale of Taxable Items within the Property. 

3.2  Grant Payments 

The City shall remit to the Developer Sales Tax Receipts Consummated within the 
Property for the Sales Tax Payment Period requested by the Developer for actual Hard and Soft 
Costs incurred by the Developer for Improvements within the Property associated with the 
Project. The GRANT to the Developer will be paid to the Developer within sixty (60) days 
following the City’s receipt of a property completed CPRR from the Developer following the 
end of the City’s Fiscal Year Quarter beginning with the first full City Fiscal Year Quarter 
following the Effective Date, and shall continue until the full payment of the Maximum Grant 
Amount or other method of termination of this Agreement. The Parties agree that the payment of 
Sales Tax Receipts to the Developer is subject to the City’s actual collection of Sales Tax 
Receipts. In the event the Sales Tax Receipts are insufficient during the term of the Agreement to 
pay the GRANTS, the City shall not be obligated to pay the GRANTS and the Developer bears 
the risk of nonpayment. The City shall never be obligated to pay such deficit to the Developer 
which shall never become an obligation of any municipal fund. Notwithstanding any provision 
contained herein to the contrary, the Developer shall have the right to receive Sales Tax Receipt 
payments beginning with the first full City Fiscal Year Quarter following the Effective Date and 
continuing until the full payment of the Maximum Grant Amount or the Agreement is terminated 
by any other means 

 

. 
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3.3  Grant Limitations.  
 

The City shall never be obligated to pay any monies above the Maximum Grant Amount 
and is only obligated to make GRANTS for Sales Tax Receipts actually received by the City.  
Developer represents that it understands that any contributions by the Developer in anticipation 
of reimbursement from GRANTS shall never be obligations of the general funds of the City but 
are only obligations of the GRANTS fund, and are subject to the extent of the Project’s capacity 
to reimburse the Developer.     

 
3.4  Grant Funds.  

 
           GRANTS to be provided herein shall be paid solely from lawful, available funds to the 
City.  Under no circumstances shall any GRANTS include any receipts from the City’s 
imposition and collection of Sales and Use Tax for the sale of Taxable Items at any location, 
business, establishment, or entity Consummated within the City other than from the sale of 
Taxable Items by the Retailers Consummated within the Property.  

 

 3.4.1 No Bonds or Notes. 

The City and Developer represent that they understand and agree that the City 
shall not issue any bonds or notes to cover any Project costs directly or indirectly 
related to this Agreement.  The City understands the Developer may choose to 
issue notes utilizing GRANT reimbursements for eligible costs directly or 
indirectly related to this Agreement.  The City will not be Parties to the 
Developer’s notes. 

 
           3.5  Economic Development Grant.  Subject to the full and timely performance of each of 
the requirements and conditions precedent set forth herein, and compliance in all material 
respects, with this Agreement, the City agrees to grant Developer an Economic Development 
Grant as set forth in this Section. 

3.5.1 Maximum Grant Payment.  The City agrees to pay to the Developer, an 
Economic Development Grant the total amount of $270,000 (the “Total Grant 
Payment”), to be paid as follows:  the City shall rebate to the Developer one 
hundred percent (100%) of the City’s portion of the sales and use taxes that result 
from the one percent (1%) general City Sales Tax remitted to the Comptroller of 
the State of Texas by the Retail Occupants On-Site, in annual installments, until 
the Maximum Grant Payment has been met. 

3.5.2  Annual Grant Payments: The City of Kyle, by and through its Finance 
Department, shall make a payment to the Developer by each March 31st (the 
“Annual Incentive Payment”) equal to the amount of the City Sales Taxes 
received by the City which were collected from and paid by the Retail Occupants 
On-Site for the sales occurring during the prior calendar year. 
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3.5.3 City Sales Tax Reporting.  The Developer shall cooperate with the City and 
assist the City in any manner required by the Comptroller to release any and all 
information related to the City Sales Tax collected within the Development.  The 
City will request quarterly, or monthly if available, from the Comptroller all sales 
tax reports for City Sales Taxes collected within the Development.  The 
Developer shall use reasonable efforts to ensure that agreements with Retail 
Occupants provide for the timely submission of City Sales Taxes to the 
Comptroller and execution of any document reasonably required for the release of 
such information to the City, including registering the Development and the 
address of the various properties therein as the point of sale for all products sold 
On-Site at the Development, and to take such action with the Comptroller, and 
such other entities as necessary, to assure that the City Sales Tax is legally billed 
and payable, as provided by law for sales within the City, on all products that are 
sold On-Site at the Development. 
 

3.6      Performance Criteria.  The Developer agrees and covenants that it shall: 

(a) Upon execution of the Agreement, the Developer shall deposit in the escrow with the 
City $240,000.00 (the “Nomoland Escrow”), which is the amount of the estimated 
construction costs of the Traffic Signal Improvements to be constructed by the State; and 
the City shall use the Nomoland Escrow to make the required payments to the State 
pursuant to the Advance Funding Agreement for the construction of the Traffic Signal 
Improvements; and 

(b) Construct or cause to be constructed the Development Improvements, in compliance 
with the plans and specifications approved by the City, with construction to commence 
within one hundred eighty (180) days from the date the City provides final approval of 
the construction plans therefor; and 

(c) Following completion of the construction of the Traffic Signal Improvements and 
payment in full by the City to the State pursuant to the Advance Funding Agreement, the 
City shall refund all funds remaining the Nomoland Escrow account to the Developer, 
including all accrued interest; and 

(d) Cause the Walgreens to open for business by September 30, 2012 and Sonic to be 
open for business by December 31, 2012. 
 
(e)  Subject to the provisions of Paragraph 5.3 hereof, the Developer shall forfeit any and 
all rights to the GRANTS provided for in this Article if the Developer fails to meet the 
Performance Criteria set forth above. 
 

IV. 

CONDITIONS TO ECONOMIC DEVELOPMENT GRANTS 

 

The obligation of the City to pay GRANTS shall be conditioned upon the Developer’s 
continued compliance with and satisfaction of each of the conditions set forth below and in this 
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Agreement, as  solely and finally determined by the City Council of the City of Kyle, Texas 
without recourse.  
 
 

4.1 CPPR. 

Developer shall, as a condition precedent to the payment of any GRANT, provide the 
City with a CPPR reasonably suitable for the applicable GRANT period.  
 

4.2 Detailed Confidentiality Report. 

As a condition to the payment of any GRANTS hereunder, the City shall receive a 
Detailed Confidentiality Report for the applicable Sales Tax Payment Period for which payment 
of a GRANT is requested.  The City shall have no duty to calculate Sales Tax Receipts, 
determine the Developer’s entitlement to any GRANT, or pay any GRANT during the term of 
this Agreement until such time as the City has been provided with a Detailed Confidentiality 
Report for the applicable Sales Tax Payment Period.  At the request of the City, the State of 
Texas (“State”) shall provide all such documentation as may be reasonably requested by the City 
to evidence, support, and establish the Sales and Use Tax paid and collected (including Sales and 
Use Tax paid directly to the State pursuant to a direct payment permit) by the Retailers for the 
sale of Taxable Items by Retailers Consummated within the Property and received by the City 
from the State.  The Detailed Confidentiality Report shall, at a minimum, contain, include, or be 
accompanied by the following: 

 
(a) A schedule detailing the amount of Sales and Use Tax proceeds collected by the 

Retailers and paid to the State as a result of the sale of Taxable Items Consummated 
in the City within the Property for the previous City Fiscal Year Quarter; and  

(b) Information concerning any refund or credit of Sales and Use Tax received by the 
Retailers (including any Sales and Use Tax paid directly to the State pursuant to a 
direct payment permit) which have previously been reported by the Retailers as 
Sales and Use Tax paid or collected. 

 
4.3 Retailers’ Report. 

During the term of this Agreement beginning with the Effective Date, the Developer shall 
provide the City and maintain during the term of this Agreement a list of each Retailer that 
occupies or occupied the Property during the applicable Sales Tax Payment Period, including the 
taxpayer identification number, taxpayer outlet number (as shown on the Texas Sales Tax 
Permit), taxpayer name, taxpayer location as reported to the State of Texas, and any other 
information required by the State of Texas to generate and provide the City with the 
Comptroller’s Detailed Confidentiality Report for the applicable Sales Tax Payment Period.  
During any Sales Tax Payment Period, the City shall only remit GRANTS for Retailers that 
appear on the Detailed Confidentiality Report that contracted with Developer to lease  space 
within the Property during the Sales Tax Payment Period in which the City were notified by the 
Developer of the Retailers’ occupancy status and who appear on the Sales Tax Certificate.  

 
4.4 Sales Tax Disclosure.  
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Developer shall use commercially reasonable efforts to include in each lease executed 
after the execution date of this Agreement, language which requires Retailers, and their 
successors and assigns to sign or cause to be signed any documentation necessary to authorize 
the State Comptroller’s Office to release and disclose to the City, for the term of this Agreement, 
any and all Sales and Use Tax information relating to any Retailer generating Sales and Use Tax 
proceeds within the Property, including, as necessary, a form in materially the same format as 
that attached hereto as Exhibit “E.”  

 
4.5  Audit. 

Developer shall, upon reasonable prior written notice to the City Secretary and during 
normal business hours, have the right to audit and inspect the City’s records, books, and all other 
relevant records related to this Agreement.  The City shall, upon reasonable prior written notice 
to the Developer and during normal business hours, have the right to audit and inspect the 
Developer’s records, books, and all other relevant records related to this Agreement.  The Parties 
agree to maintain the appropriate confidentiality of such records, unless disclosure of such 
records and information shall be required by law. 

4.6 Recapture. 

In the event of default, the City shall, after providing Developer notice and an 
opportunity to cure, have the right to recapture GRANTS, pursuant to Section 5.3 hereof,  
provided to Developer for the Improvements pursuant to this Agreement.   

4.7 Guidelines for Submission. 

The City Manager or his designee shall develop guidelines setting forth the specific 
details and procedural requirements for the timely submission of CPPR(s) and the disbursement 
of GRANTS pursuant to this Agreement, including appropriate penalties for late, deficient, or 
untimely submissions.  Such guidelines shall be implemented by written order signed by the City 
Manager.   

V.  

COVENANTS AND DUTIES 

 
Developer makes the following covenants and warranties to the City, and agrees to timely 

and fully perform the obligations and duties contained this Agreement. Any false or substantially 
misleading statements contained herein or failure to timely and fully perform those obligations 
and duties within this Agreement shall be an act of Default by the Developer. 

5.1 Developer’s Covenants and Duties. – DEVELOPER MAY NOT BE THE 
CONTRACTOR FOR IMPROVEMENTS.   

5.1.1 Developer, is authorized to do business and is in good standing in the 
State of Texas and shall remain in good standing in the State of Texas and the United States of 
America during any term of this Agreement. 

5.1.2 The execution of this Agreement has been duly authorized by the 
Developer, and the individual signing this Agreement on behalf of the Developer is empowered 
to execute such Agreement and bind the company.  Said authorization, signing, and binding 
effect is not in contravention of any law, rule, regulation, or of the provisions of Developer’s 
company agreement, by-laws,  or of any agreement or instrument to which Developer is a party 
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to or by which it may be bound. No litigation or governmental proceeding is pending against or 
affecting the Developer and to the Developer’s actual knowledge no such litigation of 
governmental proceeding is expected or anticipated. 

5.1.3 The Developer is not a party to any bankruptcy proceedings currently 
pending or contemplated, and Developer has not been informed of any potential involuntary 
bankruptcy proceedings.  

5.1.4 To its current, actual knowledge, Developer has acquired and maintained 
all necessary rights, licenses, permits, and authority to carry on its business in the City and will 
continue to use its best efforts to maintain all necessary rights, licenses, permits, and authority.  

5.1.5 The funds herein granted shall be used solely for the purpose of 
constructing Improvements within the Property and associated with the Project, including all 
Hard Costs and Soft Costs.  

5.1.6 Developer shall timely and fully comply with all of the terms and 
conditions of this Agreement.  

 
            5.1.7  Developer is not currently in arrears in any payment of ad valorem taxes (or 

any other obligation) to the City of Kyle, the Hays County Independent School District or Hays 
County. 

 
5.1.8 Developer agrees to obtain or cause to be obtained, all necessary permits 

and approvals from City and/or all other governmental agencies having jurisdiction over the 
construction of the Improvements within the Property. Developer shall not be entitled to any 
waiver of any municipal permit, inspection or other development fees imposed by City Code.  

 
5.1.9 Developer shall prepare plans and specifications for the Improvements 

prior to starting any construction as required by City Code.  
 
5.1.10 Developer agrees to require the Improvements to be constructed 

substantially in accordance with (i) the plans and specifications approved by the City, (ii) 
applicable federal, state, and local laws and ordinances, and (iii) this Agreement.  Developer also 
agrees to provide bi-annual reports of leasing status upon the reasonable request of the City. 

 
5.1.11 Developer’ shall be responsible for paying, or causing to be paid, to City 

and all other governmental agencies the cost of all applicable permit fees and licenses required 
for construction of the Project.  Developer’s Tenants agree to comply with all City ordinances 
and rules in effect at the time this Agreement is executed. Developer, in its sole discretion, may 
choose to comply with any or all City ordinances and rules promulgated after the Effective Date 
of this Agreement.   

 
5.1.12 Developer shall have a continuing duty to cooperate with the City in 

providing all necessary information to assist City in complying with this Agreement; and to 
execute such other and further documents as may be reasonably required to comply herewith. 

 
5.1.13 Developer shall pay, or cause to be paid, monthly rates and charges for all 

utilities (such as water, electricity, and sewer services) used by the Developer in regard to the 
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development of the Project, the Property for all areas owned by the Developer during 
construction of the Project, and for so long as the Developer owns those areas.   

 
                        5.1.14  With respect to Improvements, Developer or  shall make a good faith 
effort to contract with or hire local qualified workers, companies, and Historically Underutilized 
Businesses in the manner prescribed by State Law in subcontracting any of the construction work 
required to be performed under the  Improvements or this Agreement. Contracts for the 
construction of Improvements reimbursed by the Grant Funds shall be competitively bid in 
compliance with Chapter 252 of the Local Government Code, and be constructed by or on behalf 
of the Developer, in compliance with all applicable law.  Should the Developer not competitively 
bid an Improvement, the Developer must obtain written approval by the City in order to be 
eligible for partial reimbursement of those Project Costs not competitively bid pursuant to the 
regulations set forth in Chapters 252 Local Government Code.   

 
             5.1.15 The provisions of Chapter 2258, Texas Government Code, are expressly 

made a part of this Agreement.  In accordance with the provisions of Chapter 2258, a schedule of 
the general prevailing rate of per diem wages in this locality for each craft or type of workman 
needed to perform this Agreement shall be made part of this Agreement.  Developer shall forfeit 
as a penalty to the City Sixty Dollars ($60.00) for each laborer, workman, or mechanic 
employed, for each calendar day, or portion thereof, that such laborer, workman or mechanic is 
paid less than the said stipulated rates for any work done under said contract, by Developer or 
any subcontractor under the Developer.  The establishment of prevailing wage rates in 
accordance with Chapter 2258, Texas Government Code shall not be construed to relieve the 
Developer from his obligation under any Federal or State Law regarding the wages to be paid to 
or hours worked by laborers, workmen or mechanics insofar as applicable to the work to be 
performed under this Agreement.  The Developer, in the execution of this Agreement, agrees that 
he shall not discriminate in his employment practices against any person because of race, color, 
creed, sex or origin.  The Developer shall not engage in employment practices that have the 
effect of discriminating against employees or prospective employees because of race, color, 
religion, national origin, sex, age, handicap or political belief or affiliation 

 
5.1.16 Developer Bears Risk of Reimbursement.  The Developer represents that 

it understands that any contributions made by the Developer in anticipation of reimbursement 
from GRANT funds shall not be, nor shall be construed to be, financial obligations of the City.   
The Developer shall bear all risks known or unknown associated with reimbursement, including, 
but not limited to: pre-development agreement costs, incorrect estimates of GRANT funds, 
changes in tax rates or tax collections, changes in State Law or interpretations thereof, changes in 
market or economic conditions impacting the Project, changes in interest rates or capital markets, 
changes in building and development code requirements, changes in City policy, default by  
unanticipated events covered under legal doctrine of force majeure, and/or other unanticipated 
factors. 

 
5.1.17 Financing.  The cost of the Improvements and related expenses associated 

with the Project shall be funded through the use of the Developer’s own capital or through credit 
secured solely by the Developer.  The Developer may use any or part of the Property as collateral 
for the construction loan or loans, as required for the financing of the Project.  The City will use 
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available GRANT funds, up to the Maximum Grant Amount provided herein, to reimburse the 
Developer for eligible Hard and Soft Costs it has expended.  These GRANT fund 
reimbursements made to the Developer are not intended to fully reimburse the Developer for all 
of its costs incurred in connection with performing its obligations under this Agreement.  
 

5.2 City Covenants and Duties.  

The City is obligated to pay the Developer an amount not to exceed the Maximum Grant 
Amount from sources contemplated by this Agreement over a period not to exceed ten (10) 
years, subject to Developer’s timely and full satisfaction of all applicable duties and terms within 
this Agreement, as solely determined by the City Council of the City of Kyle, Texas.  Further, 
City obligations to pay the Developer shall cease upon the earlier of: (1) payment in full of the 
Maximum Grant Amount; (2) reaching the Agreement’s Expiration Date; or  (3) Uncured 
Default by the Developer. 

 
5.3 Substantial Compliance and Default.  

         5.3.1 Default by Developer.  If the Developer should Default with respect to any 
obligation of this Agreement and should fail to cure within sixty (60) days after receipt of written 
notice of such Default from the City, then the Developer shall pay to the City liquidated damages 
as provided for herein.  The harm caused by a breach of this Agreement is difficult to estimate 
and damages from a breach are not readily ascertainable and, therefore, the Parties agree that the 
following liquidated damages are a fair and reasonable forecast of the just compensation that 
should be paid by the Developer to the City if a breach occurs: 

(a) Within years one -five from the Effective Date of this Agreement, the liquidated 
damages are seventy-five percent (75%) of the GRANT(S) paid to the Developer by the City to 
the date of the breach; 

(b) Between years five-ten from the Effective Date of this Agreement, the liquidated 
damages are fifty percent (50%) of the GRANT(S) paid to the Developer by the City to the date 
of the breach; 

 
         5.3.2 Failure by either Party to timely and substantially comply with any 

performance requirement, duty, or covenant shall be considered an act of Default if uncured 
within sixty (60) days of receiving written notice from the other Party.  Failure of the Developer 
to timely and substantially cure a default will give the City the right to terminate this Agreement, 
as solely and finally determined by the City Council of the City of Kyle, Texas.  

 

VI. 

DEVELOPMENT STANDARDS  

 
6.1 In any event of a conflict between any requirements of this Agreement, all 

Exhibits hereto, and any applicable Code requirement, the more stringent requirement shall 
control.  For any issues not covered by this Agreement, the more stringent of the applicable Code 
section(s) or State law shall control. 
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VII. 

TERMINATION 

 
7.1 Termination. 

This Agreement shall terminate upon the earliest occurrence of any one or more of the 
following: 

(a) The written agreement of the Parties; 

(b) The Agreement’s Expiration Date; 

(c) An uncured Default by the Developer; or 

(d) The Payment of the Maximum Grant Amount.  

 
7.2 Termination by Maximum Grant Amount.  

If the Agreement is terminated by reaching the Maximum Grant Amount, the City is 
required to issue a letter to the Developer stating that the Maximum Grant Amount has been 
reached.  

 
7.3 Extension beyond Term and Reimbursement. 

In recognition of the fact that GRANTS are, by necessity, calculated and paid after taxes 
have been levied and paid to the City and, therefore, will always be paid in arrears, the 
Expiration Date of this Agreement will be extended until any and all GRANTS relating to 
applicable Sales Tax Receipts during the effective term of the Agreement have been paid in full 
by the City to the Developer.  Notwithstanding the above, the Development Standards set forth 
in Section VI of this Agreement and all other substantive requirements imposed upon Developer 
shall be perpetual and shall not terminate unless specified otherwise in this Agreement.  The 
Parties hereto agree that the City cannot guarantee that GRANT Funds shall completely 
reimburse the Developer, but that the GRANT Funds paid to Developer during the effective term 
hereof shall constitute the total reimbursement to the Developer for the construction of the 
Improvements regardless of the actual cost thereof.    

 

VIII. 

DISPUTE RESOLUTION 

 
 8.1 Mediation. 
 
 If a dispute arises out of or relates to this Agreement or the breach thereof, the Parties 
shall first in good faith seek to resolve the dispute through negotiation between the upper 
management of each respective Party.  If such dispute cannot be settled through negotiation, the 
Parties agree to try in good faith to settle the dispute by mediation under the Commercial 
Mediation Rules of the American Arbitration Association, Dallas, Texas, before resorting to 
arbitration, litigation, or some other dispute resolution procedure; provided that a Party may not 
invoke mediation unless it has provided the other Party with written notice of the dispute and has 
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attempted in good faith to resolve such dispute through negotiation.  Notwithstanding the 
foregoing, any Party may seek immediate equitable relief, without attempting to settle a dispute 
through mediation, in any case where such Party is entitled to equitable relief by law, the terms 
of the Agreement, or otherwise.  All costs of negotiation, mediation, and arbitration collectively 
known as alternate dispute resolution (“ADR”) shall be assessed equally between the City and 
Developer with each party bearing their own costs for attorney’s fees, experts, and other costs of 
ADR and any ensuing litigation 
 
 8.2 During the term of this Agreement, if Developer files and / or pursues an 
adversarial proceeding against the City regarding this Agreement without first engaging in good 
faith mediation of the dispute, then, at the City’s option, all access to the GRANTS provided for 
hereunder may be deposited with a mutually acceptable escrow agent that will deposit such funds 
in an interest bearing account until the resolution of such adversarial proceeding. 
 

8.3 Under no circumstances will the GRANT funds received under this Agreement be 
used, either directly or indirectly, to pay costs or attorney fees incurred in any adversarial 
proceeding regarding this Agreement against City. 

 

IX. 

MISCELLANEOUS 

 

9.1  Binding Agreement. 

The terms and conditions of this Agreement shall be binding on and inure to the benefit 
of the City, Developer, and their respective successors and assigns. The City Manager or his 
designee shall be responsible for the administration of this Agreement and shall have the 
authority to execute any instruments, duly approved by the City Council of the City of Kyle, 
Texas, on behalf of the City related thereto.  

 
9.2 Mutual Assistance.  
 
City and Developer will do all things reasonably necessary or appropriate to carry out the 

terms and provisions of this Agreement and to aid and assist each other in carrying out such 
terms and provisions.  

 
9.3 Representations and Warranties. 

City represents and warrants to the Developer that this Agreement is within its authority, 
and it is duly authorized and empowered to enter into this Agreement, unless otherwise ordered 
by a court of competent jurisdiction.  Developer represents and warrants to the City that it has the 
requisite authority to enter into this Agreement. 

 
9.4  Assignment. 

Developer shall have the right to assign all of its rights, duties, and obligations under this 
Agreement to a duly qualified third party with the prior written approval of the City Council of 
the City of Kyle, Texas. The Agreement may not be assigned unless and until the Assignee 
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agrees to perform without limitation each and every obligation imposed on Assignor (Developer) 
herein, and the City receives and accepts adequate assurance in suitable form and manner of 
Assignee’s ability to undertake such obligations. In the event of an assignment approved by the 
City as provided for herein, Developer shall be relieved of any and all liability under the 
Agreement incurred after the effective date thereof. 

 
9.5 Independent Contractors. 

 
9.5.1 It is expressly understood and agreed by all Parties hereto that in performing their 

services hereunder, the Developer shall never be an agent of the City and all consultants or 
contractors engaged by the Developer will be Developer’s independent contractors.  The Parties 
hereto understand and agree that the City will not be liable for any claims that may be asserted 
by any third party occurring in connection with services performed by the Developer. 

 
           9.5.2   By entering into this Agreement, the Parties do not waive, and shall not be deemed 
to have waived, any rights, immunities, or defenses either may have, including the defense of 
Parties, and nothing contained herein shall ever be construed as a waiver of sovereign or 
immunity by the City with such rights being expressly reserved to the fullest extent authorized 
by law and to the same extent which existed prior to the execution of this Agreement. 
 

9.6  Notice. 
  
Any notice required or permitted to be delivered hereunder shall be deemed delivered by actual 
delivery or by depositing the same in the United States Mail, postage prepaid and certified with 
return receipt requested, addressed to the Party at the address set forth below: 

 
If to City 
 
City Manager 
City of Kyle 
PO Box 40 
Kyle, TX 78640 
 
With a mandatory copy to: 
 
Frank J. Garza 
Davidson & Troilo, P.C. 
7550 W. IH10, Ste. 800 
San Antonio, Texas 78229 
 
If intended for Developer: 
 
Nomoland Company, L.P. 
Attn:  Reeder E. Ratliff 
P.O. Box 22775 
Oklahoma City, OK 73123-1775 
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Either Party may designate a different address at any time upon written notice to the other 
Party.  
 

9.7 Governing Law. 

The Agreement shall be governed by the laws of the State of Texas, and exclusive 
venue for any action concerning this Agreement shall be in Hays County, Texas. The 
Parties agree to submit to the personal and subject matter jurisdiction of said court.  

 
9.8 Amendment. 

This Agreement may be amended by mutual written agreement of the Parties, as 
approved by the City Council of the City of Kyle, Texas.  

 
9.9 Legal Construction. 

In the event any one or more of the provisions contained in this Agreement shall, 
for any reason, be held invalid, illegal, or unenforceable in any respect, such invalidity, 
illegality, or unenforceability shall not affect other provisions of this Agreement, and it is 
the intention of the Parties to this Agreement that, in lieu of each provision that is found 
to be illegal, invalid, or unenforceable, a provision be added to this Agreement which is 
legal, valid and enforceable and is as similar in terms as possible to the provision found 
to be illegal, invalid, or unenforceable.  

 
9.10 Interpretation. 

Each of the Parties has been represented by counsel of their choosing in the 
negotiation and preparation of this Agreement.  Regardless of which Party prepared the 
initial draft of this Agreement, this Agreement shall, in the event of any dispute, whatever 
its meaning or application, be interpreted fairly and reasonably and neither more strongly 
for or against any Party.  

 
9.11 Entire Agreement. 

This Agreement constitutes the entire agreement between the Parties with respect 
to the subject matter covered in this Agreement. There is no other collateral oral or 
written agreement between the Parties that, in any manner, relates to the subject matter of 
this Agreement, except as provided for in any Exhibits attached hereto or duly approved 
amendments to this Agreement, as approved by the City Council of the City of Kyle, 
Texas. 

 
9.12 Recitals. 

The recitals to this Agreement are incorporated herein as findings of fact.  
 

9.13 Paragraph Headings.  
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The paragraph headings contained in this Agreement are for convenience only 
and will in no way enlarge or limit the scope or meaning of the various and several 
paragraphs. 

9.14 Counterparts. 

This Agreement may be executed in counterparts. Each of the counterparts shall 
be deemed an original instrument, but all of the counterparts shall constitute one and the 
same instrument.  

 
9.15 Exhibits. 

Any Exhibits attached hereto are incorporated by reference for all purposes.  
 
9.16 Survival of Covenants. 

Any of the representations, warranties, covenants, and obligations of the Parties, 
as well as any rights and benefits of the Parties, pertaining to a period of time following 
the termination of this Agreement shall survive termination.  

 

9.17 Employment of Undocumented Workers. 

During the term of this Agreement, the Developer agrees to not knowingly employ any 
undocumented workers, and, if convicted of a violation under 8 U.S.C. Section 1324a(1), the 
Developer shall be in Default and pay the liquidated damages set forth in Section 5.3.1.  The 
Developer is not liable for an unknown violation of this Section by a or by a person with whom 
the Developer contracts; provided, however, the identical federal law requirements provided for 
herein shall be included as part of any agreement or contract, which Developer enters into with 
any, subsidiary, assignee, affiliate, or franchisee for which GRANTS provided herein will be 
used.  Nomoland, L.P. shall provide a certification in the form attached as Exhibit F. hereto. 

 
9.18 Indemnification. 
 

DEVELOPER COVENANTS AND AGREES TO FULLY INDEMNIFY AND 

HOLD HARMLESS, CITY AND ITS ELECTED OFFICIALS, EMPLOYEES, 

OFFICERS, DIRECTORS, AGENTS, ATTORNEYS AND REPRESENTATIVES, 

INDIVIDUALLY AND COLLECTIVELY, FROM AND AGAINST ANY AND 

ALL COSTS, CLAIMS, LIENS, DAMAGES, LOSSES, EXPENSES, FEES, FINES, 

PENALTIES, PROCEEDINGS, ACTIONS, DEMANDS, CAUSES OF ACTION, 

LIABILITY AND SUITS OF ANY KIND AND NATURE, INCLUDING BUT NOT 

LIMITED TO, PERSONAL INJURY PROPERTY DAMAGE OR DEATH MADE 

UPON CITY  DIRECTLY OR INDIRECTLY ARISING OUT OF, RESULTING 

FROM OR RELATED TO DEVELOPER’S NEGLIGENCE, WILLFUL 

MISCONDUCT OR CRIMINAL CONDUCT IN ITS ACTIVITIES UNDER THIS 

AGREEMENT, INCLUDING ANY SUCH ACTS OR OMISSIONS OF 

DEVELOPER OR DEVELOPER’S AGENTS, OFFICERS, DIRECTORS, 

REPRESENTATIVES, EMPLOYEES, CONSULTANTS OR 

SUBCONSULTANTS, AND THEIR RESPECTIVE OFFICERS, AGENTS, 

EMPLOYEES, DIRECTORS AND REPRESENTATIVES WHILE IN THE 
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EXERCISE OR PERFORMANCE OF THE RIGHTS OR DUTIES UNDER THIS 

AGREEMENT, ALL WITHOUT, HOWEVER, WAIVING ANY 

GOVERNMENTAL IMMUNITY AVAILABLE TO THE CITY  UNDER TEXAS 

LAW WITHOUT WAIVING ANY DEFENSES OF THE PARTIES UNDER 

TEXAS LAW. THE PROVISIONS OF THIS INDEMNIFICATION ARE SOLELY 

FOR THE BENEFIT OF THE CITY AND ARE NOT INTENDED TO CREATE 

OR GRANT ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY 

OTHER PERSON OR ENTITY. DEVELOPER SHALL PROMPTLY ADVISE 

CITY IN WRITING OF ANY CLAIM OR DEMAND AGAINST CITY RELATED 

TO OR ARISING OUT OF DEVELOPER’S ACTIVITIES UNDER THIS 

AGREEMENT AND SHALL SEE TO THE INVESTIGATION AND DEFENSE 

OF SUCH CLAIM OR DEMAND AT DEVELOPER’S COST TO THE EXTENT 

REQUIRED UNDER THE INDEMNITY IN THIS PARAGRAPH. CITY SHALL 

HAVE THE RIGHT, AT ITS OPTION AND EXPENSE, TO PARTICIPATE IN 

SUCH DEFENSE WITHOUT RELIEVING DEVELOPER OF ANY OF ITS 

OBLIGATIONS UNDER THIS PARAGRAPH. 

 

IT IS THE EXPRESS INTENT OF THE PARTIES TO THIS AGREEMENT, 

THAT THE INDEMNITY PROVIDED FOR IN THIS PARAGRAPH, IS AN 

INDEMNITY EXTENDED BY DEVELOPER TO INDEMNIFY, PROTECT AND 

HOLD HARMLESS CITY ITS AGENTS, OFFICERS, EMPLOYEES AND 

ASSIGNS, FROM THE CONSEQUENCES OF THE CITY’S OWN 

NEGLIGENCE BUT NOT INTENTIONAL MISCONDUCT; PROVIDED 

HOWEVER, THAT THE INDEMNITY PROVIDED FOR IN THIS PARAGRAPH 

SHALL APPLY ONLY, TO THE EXTENT OF ANY COMPARATIVE 

NEGLIGENCE STATUTES AND FINDINGS, WHEN THE NEGLIGENT ACT 

OF CITY IS A CONTRIBUTORY CAUSE OF THE RESULTANT INJURY, 

DEATH, OR DAMAGE, AND IT SHALL HAVE NO APPLICATION WHEN THE 

NEGLIGENT ACT OF CITY IS THE SOLE CAUSE OF THE RESULTANT 

INJURY, DEATH, OR DAMAGE.  DEVELOPER FURTHER AGREES TO 

DEFEND, AT ITS OWN EXPENSE AND ON BEHALF OF CITY AND IN THE 

NAME OF CITY ANY CLAIM OR LITIGATION BROUGHT AGAINST CITY 

AND THEIR ELECTED OFFICIALS, EMPLOYEES, OFFICERS, DIRECTORS 

AND REPRESENTATIVES, IN CONNECTION WITH ANY SUCH INJURY, 

DEATH, OR DAMAGE FOR WHICH THIS INDEMNITY SHALL APPLY, AS 

SET FORTH ABOVE. 

 

THE DEVELOPER SHALL ALSO INDEMNIFY THE CITY AND ITS 

RESPECTIVE OFFICIALS AND EMPLOYEES FROM AND AGAINST ANY 

AND ALL CLAIMS, LOSSES, DAMAGES, CAUSES OF ACTIONS, SUITS AND 

LIABILITIES ARISING OUT OF THE DEVELOPER’S  GENERAL 

CONTRACTOR’S ACTIONS RELATED TO THE CONSTRUCTION OF THE   

IMPROVEMENTS. 

 

IT IS THE EXPRESS INTENT OF THIS SECTION THAT THE INDEMNITY 

PROVIDED TO THE CITY SHALL SURVIVE THE TERMINATION AND OR 
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EXPIRATION OF THIS AGREEMENT AND SHALL BE BROADLY 

INTEREPRETED AT ALL TIMES TO PROVIDE THE MAXIMUM 

INDEMNIFCATION OF THE CITY AND ITS OFFICERS, EMPLOYEES AND 

ELECTED OFFICIALS PERMITTED BY LAW. 

 
9.19 Insurances; Subcontractors. 

9.19.1 The Developer shall maintain, at their own cost and expense, such 
usual, customary, and appropriate insurance as will protect Developer and City from all 
claims for damages to persons and to property which may arise from any operations under 
this Agreement, or any of its amendments.  The following are the types of insurance policies 
and the minimum limits of insurance coverage which shall be maintained by the Developer, 
and its contractors and subcontractors during the construction of the Improvements.  All 
insurance shall contain a provision that the coverage afforded will not be cancelled, 
materially changed, or renewal refused until at least thirty (30) days prior written notice has 
been given to the City.  All such insurance shall remain in effect until completion and 
acceptance by the City of the Improvements.  Except for worker’s compensation insurance, 
both the City shall be named as additional insured on all policies of insurance provided for 
herein and the City shall be provided with certificates naming each entity on all policies of 
insurance required hereby. 

9.19.2 Prior to commencing any work, Developer shall request from its 
Contractors and provide to the City at the address shown above Certificates of Insurance 
under all such policies, certifying compliance with the minimum coverage outlined below.  
All policies shall be endorsed to provide that in the event of cancellation or reduction of 
coverage during the policy period, thirty (30) days advance written notice of such 
cancellation or reduction will be mailed to the City of Kyle, P.O. Box 40 Kyle, Texas 78640.   

9.19.3 Insurance shall be carried with financially responsible insurance 
companies, licensed in the State of Texas, with an A.M. Best Rating of A(-) or better. 

9.19.4 Developer shall ensure and’s contractor have Worker’s Compensation 
and Employer’s Liability Insurance.  A copy of a certificate of insurance, a certificate of 
authority to self-insure issued by the Commission, or a coverage agreement showing 
statutory worker’s compensation insurance coverage for the ’s and ’s contractors’ employees 
providing services on the Project for the duration of the Project must be submitted to the 
City.    

9.19.4.1 If the coverage period shown on the Developer or Entity’s 
current certificate of coverage ends during the duration of the 
Project, the Developer and s must, prior to the end of the 
coverage period, file a new certificate of coverage with the 
City showing that coverage has been extended. 

9.19.4.2 Waiver of subrogation against the City. 
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9.19.5 Comprehensive General Liability Insurance.  With limits of liability for 
bodily injury of not less than $1,000,000.00 any one occurrence, and for property damage of 
not less than $1,000,000.00 any one occurrence, and $2,000,000.00 aggregate.  Such 
insurance shall include the following: 

9.19.5.1  Entity’s protective liability, covering liability for work sublet. 

9.19.5.2  Developer has the contractual liability, insuring the indemnity 
agreements contracted in this Agreement. 

9.19.5.3  Coverage for damage due to collapse of or structural injury to 
any buildings or structure due to excavation, tunneling, pile 
driving, cofferdam or caisson work or dredging; to moving, 
shoring, underpinning, raising, or demolition of any building or 
structure, or removal or rebuilding of any structural support 
thereof; to blasting or explosions; or to wires, conduits, pipes, 
mains, sewers, tanks, tunnels, or any other property below the 
surface of the ground. 

9.19.5.4  Waiver of subrogation against the City. 

9.19.6 Comprehensive Automobile Liability Insurance.  With limits of 
liability for bodily injury of not less than $1,000,000.00 any one person, and $2,000,000.00 
any one occurrence, and for property damage of not less than $1,000,000.00 any one 
occurrence.  Such coverage shall include owned, hired, and non-owned vehicles.  Policy shall 
be endorsed as follows: 

9.19.6.1 Waiver of subrogation against the City. 

9.19.6.2 City shall be shown as additional insured. 

9.19.7 The failure of the Developer at anytime to provide the insurance 
required by Section 9.19 shall be considered a material breach of this Agreement for which 
the City shall be entitled to damages, including termination of the Agreement for uncured 
violations. 

9.20 Additional Instruments. 

City and Developer agree and covenant to cooperate, negotiate in good faith, and to 
execute such other and further instruments and documents as may be reasonably required to 
fulfill the public purposes provided for and included within this Agreement. 

9.21 Forfeiture.  The Developer shall forfeit any and all rights to the Annual Grant Payments set 
forth in Section 2 of this Agreement if the Developer fails to meet the Performance Criteria set 
forth in Section 3 above, subject to the provisions of Sections 5 and 6 hereof. 

9.22 Force Majeure. 
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The term “force majeure” as employed herein shall mean and refer, without limitation, to 
acts of God; strikes and/or lockouts; acts of public enemies, orders of any kind of 
the government of the United States, the State of Texas or any civil or military 
authority (other than the City); insurrections; riots; lightning, earthquakes, fires, 
hurricanes, storms, floods and other natural disasters; washouts and other 
weather-related delays; restraint of government and people; civil disturbances; 
explosions; or other causes not reasonably within the control of the party claiming 
such inability. 

If, by reason of force majeure, any party hereto shall be rendered wholly or partially 
unable to carry out its obligations under this Agreement, then such party shall 
give written notice of the full particulars of such force majeure to the other party 
within ten (10) days after the occurrence thereof.  The obligations of the party 
giving such notice, to the extent effected by the force majeure, shall be suspended 
during the continuance of the inability claimed, except as hereinafter provided, 
but for no longer period, and the party shall endeavor to remove or overcome such 
inability with all reasonable dispatch. 

It is understood and agreed that the settlement of strikes and lockouts shall be entirely 
within the discretion of the party having the difficulty, and that the above 
requirement that any force majeure shall be remedied with all reasonable dispatch 
shall not require that the settlement be unfavorable in the judgment of the party 
having the difficulty. 

9.23 Representations and Warranties by the Developer.  The Developer makes the 
following representation and warranties as applicable.  Any false or substantially misleading 
statement contained herein shall be a Default under Section 5 above: 

           9.24 Section or Other Headings.  Section or other headings contained in this Agreement 
are for reference purposes only and shall not affect in any way the meaning or interpretation of 
this Agreement. 

          9.25 Applicable Law and Venue.  This Agreement is made and all obligations arising 
hereunder shall be construed and interpreted under the laws of the State of Texas and the venue 
for any action arising from this Agreement shall be Hays County, Texas, 

         9.26 Counterparts.  This Agreement may be executed in multiple counterparts, each of 
which shall be considered an original, but all of which shall constitute one instrument. 

Any party may change the address which notices are to be sent by giving the other parties 
written notice in the manner provided in this Section. 
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EXECUTED to be effective this the _____ day of ________________, 2011. 

NOMOLAND COMPANY, LP, 
a Texas limited liability company 

 
By:        

SDI Finance, LLC, an Oklahoma limited 
      liability company, its General Partner 
 

      By:       
       Reeder E. Ratliff, Vice President 
   

CITY OF KYLE, TEXAS 
a Home Rule Municipality and Political Subdivision 
of the State of Texas 

 
 
      By:        

                    Lucy Johnson  
        Mayor 

 
ATTEST: 
 
By:        
 Amelia Sanchez 
 City Secretary 
 

APPROVED AS TO FORM 

 
     
     
     
 
Attorney for the Nomoland Company, L.P.  
and SDI Finance, LLC, its General Partner 
 

APPROVED AS TO FORM: 

 
Frank J. Garza 
Davidson & Troilo, P.C. 
7550 W. IH10, Ste. 800 
San Antonio, Texas 78229 
 
Attorney for the City of Kyle
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EXHIBIT “B” 
Description of Traffic Signal Improvements 
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EXHIBIT “C” 
Estimated Costs Associated with the Development Improvements 

 
Estimated cost of construction of the Traffic Signal 
Improvements to be constructed by the State $240,000 
  
Estimated costs of engineering, design and 
surveying fees relating to the Traffic Signal 
Improvements paid by the Developer 28,000 
  
Estimated amount of consideration to be paid by 
the City to Developer for the conveyance of the 
tract of land under the City’s water tower. 2,000 

  

Total Estimated Costs: $270,000 
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Exhibit “D.” 
Ordinance 
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Exhibit “E” 
Copy of Advance Funding Agreement 
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Exhibit F. 
Undocumented Worker Certification 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Attachment number 1 \nPage 29 of 30

Item # 9



 

212759v4 

P
a

g
e
6

 

STATE OF TEXAS  § 

     KNOW ALL BY THESE PRESENTS: 

COUNTY OF HAYS § 

 
Chapter 2264, Subchapter A, Texas Government Code requires that any public agency or 
economic development corporation shall require a business that submits an application to receive 
a public subsidy to include a statement certifying that the business does not and will not 
knowingly employ an undocumented worker. 
 
Nomoland Company, L.P. and SDI Finances, LLC its General Partner certify that is operation 
within the City of Kyle, Texas (“City”) does not and will not knowing employ an undocumented 
worker, as defined in Chapter 2264, Subchapter B, Texas Government Code, as amended (the 
“Act”); 
 
Pursuant to the Act, if Nomoland Company, L.P. and/or SDI Finances, LLC its General Partner 
are convicted of a violation under 8 U.S.C. Section 1324a(f), after receiving any public subsidy, 
Nomoland Company, L.P. and SDI Finances, LLC its General Partner shall promptly give the 
City written notice of such violation and shall repay the amount of the Grants provided for herein 
with interest, at a rate of 6.75% per annum not later than the 120th day after the date Nomoland 
Company, L.P. and SDI Finances, LLC its General Partner notify the City of the violation.   
 
I am authorized to make this application on behalf of Nomoland Company, L.P. and SDI 
Finances, LLC its General Partner. I hereby certify that the information set forth herein is true 
and correct. 

Nomoland Company, L.P. and SDI 
Finances, LLC its General Partner  

 
              
       Signature 
 
              
       Type or Print Name 
              
        
       Title:        
    
       Date:        
 
Before me       on this day personally appeared     
proved to me on the oath of       to be the person whose name is subscribed 
to the forgoing instrument and acknowledged to me that he executed the same for the purposes 
and consideration therein expressed. 
 
Given under my hand and seal of office this    day of     2011 
       (SEAL)       
       Notary Public in and for the State of Texas 
       My Commission Expires:    
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CITY OF KYLE, TEXAS 
 

Amending 2010 Transportation Plan 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Consideration and Possible Action as may be required regarding initiating action and 
taking action to Amend the 2010 Transportation Master Plan to include Bebee Road 
as a Minor Arterial Roadway, directing staff and the Planning and Zoning 
Commission to make such amendment to the 2010 Master Transportation Plan and 
submit said amended plan to CAMPO for an amendment to the CAMPO 2035 Plan 
and inclusion in such plan for possible consideration for future 2011/2012 TIP 
Funding ~ Council Member Jaime Sanchez 

Other Information: Bebee Rd was left off of the 2010 Master Transportation Plan and without its 
inclusion will be ineligible for possible TIP funding. This is an effort to have an 
amendment made to the 2035 Plan for inclusion. 

Budget Information: N/A 

Viewing Attachments Requires Adobe Acrobat. Click here to download.
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CITY OF KYLE, TEXAS 
 

Dacy Lane/FM 150 Agreements (FM 150)) 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Consideration and Possible Action regarding the First Amended and Restated 
Interlocal Agreement between Hays County and the City of Kyle regarding FM 150 ~ 
Lanny Lambert, City Manager 

Other Information:

Budget Information:

Viewing Attachments Requires Adobe Acrobat. Click here to download.
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CITY OF KYLE, TEXAS 
 

Wells Fargo Bldg Lease 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Consideration and Possible Action to Extend the Interlocal Agreement for 
Commercial Office Lease of 111 N. Front Street, formerly known as the Wells Fargo 
Building, to Hays County for One Year ~ Lanny Lambert, City Manager

Other Information:

Budget Information:

Viewing Attachments Requires Adobe Acrobat. Click here to download.
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Interlocal Agreement for Wells Fargo Bldg

Renewal Interlocal Agreement Hays County

Cover Memo
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FIRST AMENDMENT AND RENEWAL OF INTERLOCAL AGREEMENT 

FOR 

COMMERCIAL OFFICE LEASE 

 

111 N. Front Street 

 

This is the first amendment (hereinafter “Amended Agreement”) renewing the Interlocal 

Agreement for the Lease of Commercial Office Space (hereinafter “Agreement”) dated 12/7/10 

and entered into by and between the City of Kyle, Texas a home-rule municipality, as 

(hereinafter “Lessor”) and Hays County, a political subdivision of the State of Texas as 

(hereinafter “Lessee”), whether one or more which is attached hereto as Exhibit “A-1,” and is 

incorporated herein by reference for all purposes as if fully copied and set forth at length. The 

above-cited parties shall be collectively referred to as “the parties to the Amended Agreement” 

or “the parties.”  

 

In consideration of the renewal of the interlocal agreement for the commercial office lease, 

Lessee shall provide at no cost to Lessor herein, sufficient office space suitable to Lessor herein 

for the use of the City of Kyle Police Department in the Hays County Health Department 

Building located at:  150 Lockhart St., Kyle, TX 78640; said office space to be minimally 

provided during the term prescribed in Section 4.1 hereof. The provisions of the Agreement 

referenced below shall be amended in the manner specified herein. All other requirements of the 

Agreement aforementioned shall survive and be renewed in the manner prescribed herein. To the 

extent that any provision of this Amended Agreement shall conflict with the Agreement 

referenced herein, this document shall control. 

 

4.1 Term, Possession, and Anniversary. 

 

The lease term shall be for 12 full calendar months from commencement date and the last day of 

the lease term being November 30, 2012.  The commencement date of this lease shall be 

December 1, 2011.  Rent will begin to accrue on the lease commencement date.  Lessor requires 

Lessee to provide, in written documentation, sixty-days (60) notice to surrender premises before 

the termination date of this contract.  Should Lessee surrender leased premises prior to the end of 

the lease term, rent will be prorated through last day of the month Lessee surrenders the leased 

premises to Lessor.  

 

[This portion of the Agreement left intentionally blank] 
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LESSOR      LESSEE 

 

CITY OF KYLE     HAYS COUNTY     

A TEXAS HOME RULE MUNICIPALITY  A POLITICAL SUBDIVISION OF THE  

STATE OF TEXAS 

 

Lanny Lambert     Burt Cobb, M.D.     

Printed name of person signing    Printed name of person signing 

 

              

Signature      Signature  

 

City Manager      County Judge      

Title of person signing     Title of person signing  

 

100 W. Center Street, Kyle, Texas 78640     111 E. San Antonio, San Marcos, Texas  

Lessor Address     78666 

       Lessor Address 

 

              

Date signed      Date Signed 
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EXHIBIT A-1 

 

(Attach copy of Interlocal Agreement for Commercial Office Lease.) 
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CITY OF KYLE, TEXAS 
 

Plum Creek Golf Course Reclaimed Water 
Agreement 

Meeting Date: 12/13/2011 
Date time: 7:00 PM 

Subject/Recommendation: Consideration and Possible Action of Any and All Issues relating to the Renewal and 
Extension of the Reclaimed Water Agreement for the Plum Creek Golf Course; and 
Related Matters ~ Diana Blank, Director of Economic Development 

Other Information:

Budget Information:

Viewing Attachments Requires Adobe Acrobat. Click here to download.

 

Attachments / click to download

Plum Creek Water Use Agreement _DBC 11-8-11_2nd

City Redline - Plum Creek Water Use Agreement

Attachment A

Attachment B

Attachment C

City Attorney Concerns, Reclaimed Water Use Agreement

Reclaimed Water, Email

Cover Memo
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AMENDED AND RESTATED RECLAIMED WATER USE AGREEMENT 

 

STATE OF TEXAS 

 

COUNTY OF HAYS 

 

This Amended and Restated Reclaimed Water Use Agreement, effective as of the _____ 

day of'_________________ 2011 is made by and between the City of Kyle, Texas, a Type A 

general law city (“City”), and Plum Creek Development Partners, Ltd. (“Purchaser”). 

 

W I T N E S S T H: 

 

WHEREAS, on March 1, 2011, Purchaser acquired title to the Property (hereinafter 

defined); 

 

WHEREAS, Purchaser, as current owner of the Property, and the City wish to enter into 

this Agreement in order to amend and restate that certain original Reclaimed Water Use 

Agreement between the City and Mountain City Golf Company, L.L.C. dated effective as of July 

21,1998 (the “Original Agreement”);  

 

WHEREAS, pursuant to the Development Agreement dated on or about April 15, 1997, 

between the City and Purchaser, upon completion of the Facilities (as defined below) the 

Purchaser has the right to all available Reclaimed Water (as defined below) from the City’s 

wastewater planet through April 15, 2017;  

 WHEREAS, the City, in order to (i) reduce the use of potable water for irrigation 

purposes, and (ii) increase the productivity of existing potable water treatment facilities and 

drinking water capacity, is contemplating the creation of an additional utility that would 

distribute and sell some of the Reclaimed Water (the “Reclaimed Water Utility”) to other third 

party users that want such Reclaimed Water for irrigation purposes; 

 WHEREAS, Purchaser, in exchange for the execution of this Agreement, is willing to 

work with the City in the planning and implementation of the Reclaimed Water Utility as the 

City installs infrastructure to pump, distribute and store Reclaimed Water for such other users 

who wish to use such Reclaimed Water for irrigation purposes.  In that regard, Purchaser is 

willing to (i) consider improvements, retrofits and expansions of holding ponds or lakes within 

Plum Creek that would hold such Reclaimed Water for sale to such other users and (ii) to plan 

and install Reclaimed Water lines (“Pump Pipes”) in areas within Plum Creek in order to assist 

in the distribution of Reclaimed Water to such other users. 

 WHEREAS, the City and Purchaser desire to (i) secure a long term supply of Reclaimed 

Water for Plum Creek and (ii) plan for the distribution to such other users of some of the 

Reclaimed Water not used by Plum Creek; 
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WHEREAS, Purchaser desires to accept from the City the Reclaimed Water produced by 

the City, upon the terms and conditions set forth herein; 

 

NOW THEREFORE, in consideration of the mutual covenants and agreements contained 

herein, the City agrees to sell Reclaimed Water to Purchaser, and Purchaser agrees to pay the 

City for such delivery of Reclaimed Water, in the amounts and upon the terms and conditions 

hereinafter set forth: 

 

Section 1. DEFINITION OF TERMS 

 

The following terms and expressions as used in this Agreement shall have the following 

meanings:  

 

1.1 “EFFLUENT PUMPING FACILITIES” means the facilities necessary to convey 

Reclaimed Water from the Point of Delivery to the meter (as both are depicted on Attachment B, 

attached hereto for all purposes) .  

 

1.2 “EFFLUENT TRANSPORTATION AND DISTRIBUTION FACILITIES” 

means the facilities necessary to convey Reclaimed Water from the  meter  to the Storage Pond, 

as both are shown on the facilities drawing attached hereto as Attachments A and B. 

 

1.3 “FACILITIES” means collectively the Effluent Pumping Facility, the Effluent 

Transportation and the Distribution Facility and the Storage Pond.  

 

1.4 “IRRIGATION SYSTEM” means the system installed on a portion of the 

Property for irrigation of the Property. 

 

1.5 “OPERATE AND MAINTAIN THE FACILITIES” means the routine 

maintenance used to maintain the Effluent Pumping Facilities to a standard of care and quality 

that ensures a consistent and reliable delivery of Reclaimed Water. As used in this definition,  the 

word “maintenance”, includes, without limitation, the routine cleaning, service and replacement 

of screen, solid pump, effluent wet wells, water pumps, motors, valves, hatches, control panels, 

electric, signage, fencing, distribution lines, meters and any other associated appurtenances to 

allow for a consistent production of effluent to the Storage Pond.  

 

1.6 “OPERATE AND MAINTAIN THE CITY WASTEWATER TREATMENT 

PLANT” means the operation of the City’s Waste Water Treatment Plant to a standard of care 

and quality that ensures a consistent and reliable deliverability of a minimum of 900,000 gallons 

a day (0.9 MGD) of Type II Reclaimed Water meeting all applicable State and Federal 

requirements and as specified by Section III of the Texas Discharge Permit No. WQ R11041-022 

and the record keeping related thereto. As used in this definition, the word “operation”, includes, 

without limitation, the consistent conveyance of effluent water from the City’s wastewater 

treatment plant up to the Point of Delivery as depicted in Attachments A and B.  

 

1 .7  “POINT OF DELIVERY” means the location at which title to the Reclaimed 

Water passes from the City to the Purchaser as such location is reflected on the facilities drawing 
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attached hereto for all purposes as Attachments A and B.  

 

1.8  “PROPERTY'' means the real property owned by Purchaser, and/or Purchaser’s 

affiliates, which real property makes up the project known as Plum Creek.  Some of the Property, 

has been developed as open space, as reflected on Attachment C, a portion of which is a golf 

course.  A majority of the Reclaimed Water will be used on such open space. 

 

1.9  "RECLAIMED WATER'' means the treated wastewater effluent (also known as 

“grey water”) produced from the City's Wastewater Treatment Plant. 

 

1.10  "STORAGE POND" means the golf course pond constructed to store Reclaimed 

Water delivered to Purchaser as depicted on the facilities drawing attached hereto as Attachment 

A. 

 

1 .11  "TNRCC" means the Texas Natural Resource Conservation Commission, or its 

successor agency. 

 

1.12  "TREATED WASTEWATER EFFLUENT RATE'' means the rate to be charged 

the Purchaser by the City (if the City owns the Facilities) per 1,000 gallons of Reclaimed Water 

that is equal to the City's operating and maintenance cost of the Facilities; provided that no such 

charge will be made by the City to Purchaser until after the City purchases the Facilities.  After 

ten years from the date of this Agreement, the City may adjust the charge per 1,000 gallons 

annually based on actual increases in be City's operating and maintenance costs and market 

value, provided that the total charge does not exceed 125% of the City's actual operating and 

maintenance costs of the Facilities for the prior year. 

 

1.13  "WASTEWATER TREATMENT PLANT" means the primary wastewater 

treatment plant of the City as presently located and as may be relocated in the future; provided 

that if any relocation occurs, the City will use its best efforts to assist Purchaser with the 

relocation of any of its Facilities affected by such relocation, including, without limitation, 

obtaining and/or assigning to Purchaser any additional, necessary easements for any relocated 

Facilities.  

 

Section 2. FACILITIES CONSTRUCTION 

 

2.1  Facilities Constructed.  The Effluent Transportation and Distribution Facilities, 

Effluent Pumping Facilities, and Storage Pond (collectively, the "Facilities") necessary to 

transport and deliver Reclaimed Water from the Point of Delivery at the City's Wastewater 

Treatment Plant to the Purchaser at the Property as shown on the facilities drawing at 

Attachment A are existing as of the date of this Agreement. The City hereby acknowledges that 

the Facilities currently meet all applicable rules and regulations of the TNRCC for reclaimed 

water systems 

 

2.2  Conveyance of Portion of Facilities to City. The City will have the option to 

acquire the Effluent Pumping Facilities, the Effluent Transportation and Distribution Facilities, 

or both from Purchaser in pursuant to terms and conditions acceptable to Purchaser, in 

Purchaser’s reasonable discretion.  Notwithstanding any provision in this Agreement to the 
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contrary, upon the conveyance of the Effluent Pumping Facilities, the Effluent Transportation 

and Distribution Facilities, or both to the City, the City shall, own, operate and maintain, as 

applicable, the Effluent Pumping Facilities and the Effluent Transportation and Distribution 

Facilities and the Purchaser shall have no further maintenance obligations with respect thereto.  

 

Section 3. OPERATION AND MAINTENANCE OF FACILITIES AND DELIVERY OF 

RECLAIMED WATER 

 

3.1  Delivery.  The Purchaser shall operate and maintain the Facilities and deliver 

Reclaimed Water from the Point of Delivery through the Facilities to the Storage Pond. It is 

agreed and understood that the City and the Purchaser shall share a meter for the purposes of 

measuring the Reclaimed Water delivered to Purchaser. For clarity, the parties hereto agree that 

all valves and other controls to start, stop, and regulate the flow of water to Purchaser under this 

Agreement (the “Regulators”) that are beyond the Point of Delivery (including such Regulators  

related meter), are part of the Facilities. If the quality of the Reclaimed Water is ever less than 

that specified in Texas Discharged Permit No. WQ 0011041-001, then the City shall notify 

Purchaser orally within twenty-four (24) hours of the City becoming aware of such deficiency, 

and Purchaser shall have the right to suspend acceptance of the Reclaimed Water by notifying 

the City orally and confirming such suspension in writing within twenty-four (24) hours. 

 

3.2  Permits.  The City has obtained Texas Discharge Permit No. WQ 0011041-002 

and Authorization No. R11041-002  from the TNRCC. The Producer and Provider shall continue 

to maintain, with assistance from the Purchaser (but at no cost to Purchaser), TNRCC’s permits 

and authorizations for this Reclaimed Water project pursuant to TNRCC rules and regulations.  

 

3.3  Use of Water. The Reclaimed Water delivered by the City shall be used for  (i) for 

irrigation of the Property , (ii) for irrigation of any other land owned or managed by Purchaser,  

(iii) to replenish lakes and ponds because of evaporation, (iv) for suppression of dust, and/or (v) 

for compaction  of soil for construction purposes.   

 

3.4 Right to Maintain the Facilities and, if applicable, the City's Wastewater 

Treatment Plant.  The City hereby grants to Purchaser and Purchaser’s successors, assigns, 

employees, contractors and agents the right, to the extent necessary, to access to any and all 

property (i) owned by the City, (ii) that the City has rights to, and/or (iii) that the City’s 

Wastewater Treatment Plant occupies (either now or in the future) for the purposes of 

constructing, maintaining and/or operating the Facilities and any equipment used in connection 

with such Facilities (whether or not such equipment is owned by the Purchaser or the City).     

 

 

Section 4. QUANTITY AND UNIT MEASUREMENT 

 

4.1 Quantity. The City agrees to sell and deliver Reclaimed Water to Purchaser at the 

Point of Delivery pursuant to this Agreement. Purchaser agrees to take at the Point of Delivery 

all Reclaimed Water desired for use by Purchaser pursuant to this Agreement during the entire 

term of this Agreement. The Reclaimed Water will be delivered in accordance with this 

Agreement. In no event shall the City be required under this Agreement to deliver any minimum 

amount of Reclaimed Water to Purchaser. Purchaser agrees that the quantity of Reclaimed Water 
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available for delivery and use by Purchaser shall solely be dependent on the normal operations of 

production of the City’s wastewater treatment system. The City shall endeavor to deliver a 

quantity of Reclaimed Water necessary to meet Purchaser’s needs as contemplated by this 

Agreement subject to the normal operation and production of the City’s wastewater treatment 

system.    

 

4.2 Sale by Purchaser. Purchaser may not sell Reclaimed Water purchased from the 

City to any agency, individual, corporation, or other party. 

 

4.3 Measurements.  

 

a.   Purchaser has installed, operates, maintains, and reads the meter that records the 

Reclaimed Water delivered to Purchaser. The City is permitted to also read such meter and 

record the Reclaimed Water delivered to Purchaser. The principal measurement point for water 

taken by Purchaser under this Agreement shall be located near the designated Point of Delivery  

 

b.  The City and Purchaser shall keep accurate records of all measurement of 

Reclaimed Water required under this Agreement and the measuring devices and such records 

shall be open to inspection by Purchaser during reasonable business hours. The City and 

Purchaser shall have access to the metering equipment at all reasonable times, but the reading, 

calibration, and adjustment thereof shall be done only by employees or agents of the  Purchaser. 

The City’s agents or employees may observe the reading, calibration and adjustment. 

 

c.  Should Purchaser have reason to believe that a meter or meters is recording water 

usage inaccurately, Purchaser may request in writing that the City investigate the meter 

operations. If it is mutually agreed by the City and Purchaser that the meter is malfunctioning, or 

should the City or Purchaser discover that a meter or meters is recording water usage 

inaccurately,  Purchaser shall immediately notify  the City of same, and replace the faulty meter 

or meters. 

 

d.  If, for any reason, a meter is out of service or out for repair so that the amount of 

water delivered cannot be ascertained or computed from the reading thereof, the water delivered, 

through the period such meter is out of service or out for repair, shall be estimated and agreed 

upon by the parties thereto upon the basis of the best data available. For such purpose, the best 

data available shall be deemed by other meters in the transmission line which can be related to 

the main delivery meter. If no other meters in the system are operational which will allow 

determination of delivered quantity, the amount of water delivered during such period may be 

estimated (i) by correcting the error if the percentage of error is ascertainable by calibration tests 

or mathematical calculation, or (ii) by estimating the quantity of delivery by deliveries during the 

preceding periods under similar conditions when the meter was registering accurately. 

 

4.4  Unit of Measurement. The unit of measurement for Reclaimed Water delivered 

hereunder shall be 1,000 gallons of water, U-S. Standard Liquid Measure. 

 

Section 5. QUALITY 

 

5.1 General. The Reclaimed Water to be delivered by the City shall be treated sewage 

Attachment number 1 \nPage 5 of 20

Item # 13



 

1123824.14 

6

in compliance with applicable State and Federal Law. This water is not intended for human 

consumption or domestic purposes and is to be used only for irrigation purposes, for lake and 

pond evaporation makeup, for dust suppression and/or for soil compaction related to  

construction on any part of the Property. Purchaser has satisfied itself that such water will be 

suitable for its use; provided that if at any time the quality of water delivered is dangerous to 

human health when applied by Purchaser’s irrigation system or otherwise less than that required 

to maintain vigorous, healthy plant growth for the plant material at the Purchaser's facilities, then 

Purchaser may immediately terminate of suspend this Agreement and may refuse acceptance of 

the water, and Purchaser will not be liable for any payments for any period of non-acceptance. 

THERE ARE NO WARRANTIES, EXPRESS OR IMPLIED, WHICH EXTEND BEYOND 

THE DESCRIPTION CONTAINED IN THIS AGREEMENT RELATIVE TO THE QUALITY 

OF RECLAIMED WATER. 

 

 

Section 6. PAYMENTS BY PURCHASER FOR RECLAIMED WATER RECEIVED 

 

6.1  Commencement of Service. The City has been providing Reclaimed Water under 

the Original Agreement and shall continue to provide Reclaimed Water to Purchaser on and after 

the date of this Agreement in accordance with the terms of this Agreement.   

 

6.2  Rate. If the City acquires the Facilities from Purchaser then the City shall charge 

Purchaser and Purchaser shall pay City for the Reclaimed Water delivered to the Purchaser at the 

Treated Wastewater Effluent Rate as defined in Section 1.12.  The parties acknowledge and 

agree that as of the date of this Agreement and until the date the City acquires title to the 

Facilities from Purchaser, Purchaser shall not be charged for the Reclaimed Water provided to 

Purchaser pursuant to the terms of this Agreement.  

 

6.3  Billing. If the City acquires title to the Effluent Pumping Facilities and the 

Effluent Transportation and Distribution Facilities from Purchaser, then the City shall bill 

Purchaser for Reclaimed Water sold under this Agreement as follows: 

 

a. Billing will be on a monthly basis. 

 

b.  The City will submit to Purchaser a monthly statement for Reclaimed Water. The 

monthly statement will be payable on or before 10 days after receipt of the invoice. 

 

c.  The City will retain the right to suspend water service if Purchaser has not paid its 

monthly statement by 10
th
 day after receiving notice that the invoice is delinquent. 

 

Section 7. SUSPENSION OF SERVICE 

 

  7.1 Force Majeure. If the City is unable to deliver Reclaimed Water under the terms 

of this Agreement due to circumstances beyond the City's control and without its fault whether 

such occurrence or circumstance be an act of God or the common enemy or the result of war, 

riot, civil commotion, sovereign conduct, or the act or conduct of any person or persons not party 

or privy hereto, then the City shall be excused from such performance for such period of time as 

is reasonably necessary after such occurrence to remedy the effects thereof, then the City shall 
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not be liable for the breath of this Agreement. The City shall use reasonable and good faith 

efforts to correct any impediment preventing delivery of Reclaimed Water and give Purchaser 

advance notice when possible and to the extent it is reasonable, give such force of any inability 

to deliver the water needed so that Purchaser may seek alternative sources. 

 

7.2  Repairs and Maintenance. The City may temporarily suspend delivery of 

Reclaimed Water to Purchaser for the purpose of performing maintenance and repairs to the 

City's wastewater system, including its Wastewater Treatment Plant. The City shall endeavor to 

provide Purchaser with written notice prior to suspension of such service and an estimated time 

of when service shall be reestablished. 

 

7.3  Regulatory Action. The City may temporarily suspend delivery of Reclaimed 

Water to Purchaser pursuant to the request, written order, or direction of any regulatory agency 

having jurisdiction over the use of Reclaimed Water. The City shall endeavor to provide 

Purchaser with verbal notice prior to suspension of such service and an estimated time of when 

service shall be reestablished. 

 

7.4 Emergency Situation.  If the City has or is in the imminent future going to run out 

of potable water for the residents in the City’s service area and only after (i) the City has 

exhausted all of its other available feasible options, (ii) the City cannot locate another feasible 

source for water and (iii) the City has provided not less than one hundred twenty (120) days prior 

written notice, the City may temporarily suspend delivery of the Reclaimed Water to Purchaser 

for the purpose of converting the Reclaimed Water into potable water for such residents or to use 

the Reclaimed Water as a substitute for potable water in order to preserve public health.  The 

City will make every effort to shorten the duration for which the Reclaimed Water will not be 

available to Purchaser.   If the City suspends delivery of the Reclaimed Water because of an 

emergency situation as provided for in this Agreement, Purchaser may, at Purchaser’s election 

and sole discretion, terminate this Agreement at any time during any such suspension, by 

providing written notice of such termination to the City, and such termination will take effect 

when sent by Purchaser.  

 

 

Section 8. RECLAIMED WATER UTILITY. 

 

8.1. Planning for Reclaimed Water Utility.  The City intends to study the feasibility 

and implementation of a facilities, operation and distribution system operated by a City-owned 

Reclaimed Water Utility to promote the civic objections described in the Recitals to this 

Agreement.  Purchaser shall reasonably cooperate with the City, which reasonable cooperation, 

will include, without limitation, Purchaser providing planning materials, engineering data and 

other similar materials relating to Plum Creek and the City’s planning and possible creation of 

the Reclaimed Water Utility. 

 8.2. Lines and Joint Facilities.  The City and Purchaser contemplate that existing or 

future ponds and lakes within Plum Creek could be used as holding ponds to hold Reclaimed 

Water, some of which will be for the distribution to other third party users.  Purchaser and the 

City agree to work together diligently and in good faith to consider providing some of the 
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Reclaimed Water to other third party users and to plan for the possible expansion and/or retrofit 

of the Facilities in order for such Facilities to be able to transport and hold the Reclaimed Water 

for distribution to such other third parties for use in landscape irrigation or other approved 

purposes.  Likewise, Purchaser and the City agree to work together diligently and in good faith to 

plan for the areas the Pump Pipes would be located within Plum Creek and to design the 

mechanism that would measure the amount of Reclaimed Water distributed to such other third 

parties for such uses.  The costs of such Facilities and Pump Pipes shall be a part of the 

Reclaimed Water Utility system.  The allocation of such costs, if any allocation is made, between 

Purchaser and the City, must be approved by both Purchaser and the City, and is dependent on 

factors (not an exhaustive list) such as the party benefitting from such improvement, the rate to 

be charged for such Reclaimed Water, the capacity of such improvements and other factors 

relating to the installation, operation and use of the such Reclaimed Water Utility system. 

 

 

Section 9. GENERAL PROVISIONS. 

 

9. 1  Operations and Maintenance.  Purchaser will continuously operate and maintain 

the Facilities.  

 

9.2  Conditions. It is expressly understood and agreed than any obligations on the part 

of the City to provide Reclaimed Water to Purchaser be (a) conditioned upon the City's ability to 

maintain all necessary permits, agreements, material, labor, and equipment, provided the City 

uses reasonable efforts to maintain said permits, agreements, material, labor, and equipment (b) 

subject to all present and future valid laws, order, rules, and regulations of the United States of 

America, the States of Texas and any government or regulatory body having jurisdiction over the 

City or its activities, and (c) subject to the right of the City to terminate Reclaimed Water 

deliveries under this Agreement when the City finds uses of such water to be noncompliant with 

the provisions of the TNRCC Reclaimed Water use rules located at Title 30 of the Texas 

Administrative Code, Chapter 210. 

 

9.3 Title. Title to all water supplied hereunder shall be in the City up to the Point of 

Delivery at which point title shall pass to Purchaser. The Point of Delivery is specifically 

delineated and shown on Attachment A and is located prior to the metering point where the water 

flowing from the City to Purchaser is measured. 

 

9.4  Obligations of Purchaser. 

 

a.  Purchaser shall be responsible to operate and maintain its lines, any pumping or 

other facilities necessary for the transportation of the Reclaimed Water from the Point of 

Delivery to the place of use including the Facilities and Storage Pond, at its sole risk and 

expense; provided however, City shall use its good faith efforts to assist Purchaser in obtaining 

any and all necessary easements for the operation of the Facilities, including any easements 

necessary for the Facilities if the City’s Wastewater Treatment Plant is relocated pursuant to an 

express right in this Agreement to relocate it. Additionally, City agrees to, as applicable, (i) 
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assign to Purchaser, in form attached hereto as Attachment D, any and all easements rights, to 

the extent assignable, that the City has for the operation of the Facilities, and (ii) grant to 

Purchaser easements, in form and with content reasonably satisfactory to Purchaser, easement 

and access rights, to the extent the City can, for access to and the operation of the Facilities.   

The City represents that it has one or more written and recorded easements in place that 

collectively make up the entire area occupied by the Effluent Transportation and Distribution 

Facilities.  And, further, the City agrees that to the extent it does not have written and recorded 

easements for any such area and once the City is notified of such failure, the City will cooperate 

in good faith and use commercially reasonable efforts to obtain such missing easement or 

easements.    

 

b.  By its execution of this Agreement, Purchaser acknowledges its receipt of the 

TNRCC Reclaimed Water use rules also located at Title 30 of the Texas Administration Code, 

Chapter 210 and further agrees to comply with all requirements and responsibilities under such 

rules.  

 

9.5 INDEMNIFICATION. THE CITY, ITS OFFICERS, AGENTS, AND 

EMPLOYEES SHALL NOT BE HELD LIABLE OR RESPONSIBLE FOR, AND SHALL BE 

SAVED AND HELD HARMLESS BY PURCHASER FROM AND AGAINST ANY AND 

ALL CLAIMS, SUITS, ACTIONS, ENFORCEMENT ACTIONS, LOSSES, DAMAGES, OR 

LIABILITY INCLUDING ALL LITIGATION, COSTS, AND ATTORNEYS’ FEES 

BROUGHT BY ANY PERSON, ENTITY OR ANY REGULATORY AUTHORITY ARISING 

OUT OF OR OCCASIONED BY THE ACTS OF PURCHASER OR PURCHASERS’ AGENT 

OR EMPLOYEES IN THE EXECUTION OR THE PERFORMANCE OF THIS CONTRACT, 

PURCHASER’S USE OF RECLAIMED WATER, AND PURCHASER’S OPERATION OF 

THE FACILITIES.   

 

Section 10. TERM OF AGREEMENT; MODIFICATION; NOTICES; STATE OR FEDERAL 

LAWS, RULES, ORDER OR REGULATIONS 

 

10.1 Terms of Agreement. This Agreement shall be in force and effect from the date of 

execution hereof for a term of fifteen (15) years. 

 

10.2  Option for Renewal. The parties hereby agree that Purchaser shall have two 

option(s) to renew and extend the term of this Agreement, each for an additional ten (10) year 

term. Each such option shall be exercised in advance of the then current expiration date of this 

Agreement by Purchaser giving the City written notice one hundred eighty (180) days prior to 

the then current expiration date or within thirty (30) days of receipt of written notice from the 

City notifying Purchaser of its option rights, whichever comes later.  

 

10.3  Address and Notice. Unless otherwise provided in this Agreement, any notice, 

communication, request, reply, or advice (herein severally and correctively, for convenience 

called “Notice”) herein provided or permitted to be given, made or accepted by any party must 

be in writing. Notice may, unless otherwise provided herein, be given or served (i) by depositing 

the same in the United States mail, postage paid, certified or registered, and addressed to the 

party to be notified, with return receipt requested; (ii) by delivering the same to such party, or an 

agent such of such party, by hand delivery or facsimile transmission; or (iii) by depositing the 
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same with an overnight courier service guaranteeing “next day delivery,” addressed to the party 

to be notified and with all charges prepaid. Notices shall be addressed to the party notified. 

Notice deposited in the mail in the manner hereinabove described shall be effective upon such 

deposit. Notice given in any other manner shall be effective only if and when received by the 

party to be notified. For the purpose of Notice, the addresses of the parties shall be, until changed 

as hereafter provided as follows:  

 

Purchaser:  Plum Creek Development Partners, Ltd.  

   200 Congress Avenue, Suite 9A 

   Austin, Texas 78701  

   Attn: David Mahn 

   Fax: (512) 472-7455 

  

 

With Copy To: Mountain Plum, Ltd.  
   4040 Broadway, Suite 501 

   San Antonio, Texas 78209 

   Attn: Chris Gill and Peter French 

   Fax: (210) 826-9502 

 

 City:  
    City of Kyle 

    Attn: Director of Public Works  

    P.O. Box 40 

    Fax: (512) 262-3403 

 

Any party may change the address for notice by giving notice of such change in accordance with 

the provisions of this section. 

 

10.4 State and Federal Laws, Rules, Order and Regulations. This Agreement is subject 

to all applicable Federal and State Laws and applicable permits, ordinances, rules, order and 

regulations of any local, State or Federal Governmental Authority having or asserting 

jurisdiction, but nothing contained herein shall be construed as a waiver of any right to question 

or contest any such law, ordinance, order, rule or regulation in any forum having jurisdiction. 

 

Section 11. ASSIGNMENT 

 

11.1  General. Except under the condition stated in Section 11.2, this Agreement shall 

not be assignable by Purchaser in whole or in part without the written consent of the City except 

that such consent shall not be unreasonably withheld. The City and Purchaser each binds itself 

and its successors and assigns to the other party with respect to all covenants of this Agreement. 

 

11.2  Permitted Assignment. Any assignment by Purchaser of any right or interest in 

this Agreement, in whole or in part, to Plum Creek or Purchaser's first lien lender shall not 

require the City’s consent. 

 

11.3 Transfer. In the event the City assigns, conveys or otherwise relinquishes its 
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obligations with respect to wastewater treatment and disposal for the service area covering the 

Property to third parties (whether private or public) such that the City is no longer operating and 

deposing of treated wastewater effluent produced from City’s Wastewater Treatment Plant(s) the 

City shall cause said third party to assume all of City's obligations under this Agreement.  

 

 

Section 12. GOVERNING LAW 

 

12.1 General. The validity of this Agreement and any of its terms or provisions, as well 

as the rights and duties hereunder, shall be governed by the Laws of the State of Texas. 

 

Section 13. REMEDIES UPON DEFAULT 

 

13.1 Default. Notwithstanding anything herein to the contrary, no party shall be 

deemed to be in default hereunder until the passage of thirty (30) business days after receipt by 

such party of notice of default from the other party. Upon the passage of thirty (30) working days 

without cure of the default, such party shall be deemed to have defaulted for purposes of this 

Agreement. 

 

13.2 No Additional Waiver Implied. The failure of any party hereto to insist in any one 

or more instances upon performance of any of the terms, covenants, or conditions of this 

agreement shall not be construed as waiver or relinquishment of the future performance of any 

term, covenant, or condition by the other parties hereto, but the obligation of such other parties 

with respect to such future performance shall continue in full force and effect. 

 

13.3 Remedies. The Parties recognize that certain of their respective obligations, if not 

performed, may be adequately compensated by money damages while others could not be. 

Accordingly, the Parties agree that in the event of any failure to perform any covenants, 

conditions, or obligations of this Agreement on the part of any party, the aggrieved party shall:  

 

a) to the extent, if any, permitted by law, have the remedy of specific 

performance of this Agreement, in addition to any other remedies 

otherwise available at law or in equity or under this Agreement; and  

 

b) either City or Purchaser may terminate this Agreement by written notice, 

after such party has given notice of material default to the other party upon 

the expiration of the thirty (30) days permitted for curing such default not 

having been cured. 

 

13.4 Plum Creek’s Cure Right. INTENTIONALLY DELETED. 

 

Section 14. VENUE 

 

14.1 General. All amounts due under this Agreement, including, but not limited to, 

payments due under this Agreement or damages for the breach of this Agreement, shall be paid 

and be due in Hays County, Texas which is the County in which the administrative offices are 

located. It is officially agreed by the parties to this Agreement that Hays County, Texas is the 
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place of performance of this Agreement; and in the event that any legal proceeding is brought to 

enforce this Agreement or any provision hereof, the same shall be brought in Hays County, 

Texas. 

 

 

Section 15. SEVERABILITY 

 

15.1  General. The provisions of this Agreement are severable, and if any provision or 

part of this Agreement or the application thereof to any person or circumstance shall ever be held 

by any count of competent jurisdiction to be invalid or unconstitutional for any reason, the 

remainder of this Agreement and the application of such provision or part of this Agreement to 

other persons or circumstances shall not be affected hereby. 

 

Section 16. TITLES 

 

16.1 General. Titles and subtitled Articles contained herein are for convenience only 

and have no legal or other effect on the terms of this Agreement. 

 

 

Section 17. PRIOR AGREEMENTS SUPERSEDED 

 

17.1 General. This Agreement constitutes the sole and only Agreement of the parties 

with respect to the delivery of Reclaimed Water to Purchaser and cancels and supersedes any 

prior understandings or oral or written Agreements between the parties respecting the subject 

matter. 

 

IN WITNESS WHEREOF, the parties hereto acting under the proper authority have 

caused this Agreement to be duly executed in several counterparts, each of which shall constitute 

an original, on this____day of ________, 201_,  all as of the day and year first written, which is 

the effective date of this Agreement. 

 

 

 

[SIGNATURE ARE ON THE FOLLOWING PAGE] 
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 PURCHASER: 

 

    PLUM CREEK DEVELOPMENT PARTNERS, LTD. 
 

By: BGI PLU M  CREEK DEVELO PERS, LTD., 

a Texas lim ited partnership, general partner 

   

 By: BEN CH M A RK LA N D DEVELO PM EN T, IN C.,  

a Texas corporation, general partner 

 

By:      

   David C. M ahn, Vice President 

 

 

 

    THE CITY OF KYLE 

 

 

     By: ____________________________________ 
           Mayor 

 

  

ATTEST: 

 

 ___________________________________ 
 City Secretary 

 

 (SEAL) 
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ATTACHMENT A 

 

[SEE EXHIBIT ATTACHED] 
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ATTACHMENT B 

 

[SEE EXHIBIT ATTACHED] 
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ATTACHMENT C 

 

[SEE EXHIBIT ATTACHED] 
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ATTACHMENT D 

 

PARTIAL ASSIGNMENT OF EASEMENTS 

  

Date: _____________, 2011 

 

Assignor:  City of Kyle, Texas, a Type A general law city 

 

Assignor’s Mailing Address:   City of Kyle 

     Attn: Director of Public Works  

     P.O. Box 40 

     Kyle, Hays County, Texas 78611 

 

Assignee: Plum Creek Development Partners, Ltd., a Texas limited partnership 

 

 

Assignee’s Mailing Address:  Plum Creek Development Partners, Ltd.  

    200 Congress Avenue, Suite 9A 

    Austin, Travis County, Texas 78701  

 

Consideration: Ten Dollars ($10.00) and other good and valuable consideration 

 

Easements:  All of Assignor’s rights, title and interest in and to the easements described 

on Exhibit A attached hereto and incorporated herein for all purposes (“Easements”) insofar as 

same relate to and are necessary for the transportation of treated wastewater effluent 

produced from Assignor’s wastewater treatment plant to Assignee pursuant to the terms and 

conditions of the Agreement (as defined below). 

    

Reservations from and Exceptions to Conveyance.  Assignor expressly reserves from this 

conveyance, and it is subject to, all easement rights of Assignor not related to the 

transportation of treated wastewater effluent, if any; and all presently recorded restrictions, 

reservations, covenants, conditions and other instruments that affect the Easements.    

 

Reference is made to that certain Amended and Restated Reclaimed Water Use 

Agreement dated __________, 2011 between Assignor and Assignee (“Agreement”).  The 

covenants, representations and warranties set forth in the Agreement are hereby incorporated 

herein by reference as if such covenants, representations and warranties were fully set out 

herein.  Assignor and Assignee acknowledge and agree that such covenants, representations 

and warranties, though not set forth herein in full, are applicable and effective with respect to 

the conveyance, assignment and transfer evidenced hereby.  Assignor, for the consideration 

and subject to the reservations from and exceptions to conveyance, grants, sells, assigns and 

conveys to Assignee the Easements, together with all and singular the rights and appurtenances 

thereto, in any wise belonging, to have and to hold them to Assignee, Assignee’s successors and 

assigns forever.  Assignor binds Assignor and its successors to warrant and forever defend all 
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and singular the Easements to Assignee and Assignee’s successors and assigns against every 

person whomsoever lawfully claiming or to claim the same or any part thereof, except as to the 

reservations from and exceptions to conveyance and warranty.   

 

This Assignment shall apply to and inure to the benefit of, and be binding upon and 

enforceable against the parties hereto and their respective heirs, successors, administrators 

and assigns, to the same extent as if they were original parties hereto. 

 

This Assignment may be executed in any number of counterparts with the same effect 

as if all parties hereto had signed the same document.  All such counterparts shall be construed 

together and shall constitute one instrument, but in making proof hereof it shall only be 

necessary to produce one such counterpart.   

 

Assignee’s acquisition of title to all or any of the property on which the Easements are 

located shall not terminate the Easements.  The Easements may only be terminated or released 

by a written release or vacation of the applicable Easements recorded in the Official Public 

Records of Hays County, Texas. 

 

IN WITNESS WHEREOF, the parties hereto have executed this Assignment as of the 

Effective Date. 

 

ASSIGNOR: 

 

THE CITY OF KYLE 

 

     By:  ______________________________________ 

      Mayor 

  

ATTEST: 

 ___________________________________ 

 City Secretary 

 

 (SEAL) 

 

THE STATE OF TEXAS   § 

     § 

COUNTY OF  HAYS   § 

 

 Before me the undersigned authority on this day personally appeared 

_____________, mayor of the City of Kyle, Hays County, a Type A general law city, known to me 

to be the person whose name is subscribed to the foregoing instrument and acknowledged to 

me that he executed the same for the purposes and consideration therein expressed on behalf 

of the City of Kyle, Hays County, a Type A general law city. 
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 Given under my hand and seal of office this ____ day of ___________, 2011. 

 

 

             

      Notary Public in and for the State of Texas 

 

 

    ASSIGNEE: 

 

PLUM CREEK DEVELOPMENT PARTNERS, LTD. 

 

By: BGI PLUM CREEK DEVELOPERS, LTD., 

a Texas limited partnership, general partner 

   

     By: BENCHMARK LAND DEVELOPMENT, INC.,  

a Texas corporation, general partner 

 

By:      

       David C. Mahn, Vice President 

 

THE STATE OF TEXAS   § 

     § 

COUNTY OF  ________  § 

 

 Before me the undersigned authority on this day personally appeared David C. 

Mahn, Vice President of Benchmark Land Development, Inc., general partner of BGI Plum Creek 

Developers, Ltd., general partner of Plum Creek Development Partners, Ltd., known to me to be 

the person whose name is subscribed to the foregoing instrument and acknowledged to me 

that he executed the same for the purposes and consideration therein expressed on behalf of 

such corporation and limited partnerships. 

 

 Given under my hand and seal of office this ____ day of ___________, 2011. 

 

 

             

      Notary Public in and for the State of Texas 

After recording return to: 

DuBois, Bryant & Campbell, LLP 

700 Lavaca, Suite 1300 

Austin, TX 78701 

Attn: Patricia Sherman Bruce 
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EXHIBIT “A” 

 

Easements 

 

Easements Recorded by Separate Instrument: 

 

 

1. Utility Easement recorded June 8, 1998 granted from Nancy Osgood, individually, 

and Bar-O, Ltd. as Volume 1420, Page 899, Official Public Records of Hays County, 

Texas. 

 

2. Utility Easement recorded May 23, 2000 granted from Arthur L. Schmeltekopf, Jr. 

and wife, Katherine Finch Schmeltekopf, Ernest Toepfer, Jr. and wife, Rose Marie 

Schmeltekopf Toepfer, and Morris Henry Schmeltekopf and wife, Linda Hill 

Schmeltekopf recorded as Volume 1672, Page 306, Official Public Records of Hays 

County, Texas. 

 

3. Utility Easement dated October 2, 2000 granted from Charles Durham Nash 

recorded as Volume 1728, Page 700, Official Public Records of Hays County, Texas. 
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AMENDED AND RESTATED RECLAIMED WATER USE AGREEMENT

STATE OF TEXAS

COUNTY OF HAYS

This Amended and Restated Reclaimed Water Use Agreement, effective as of the _____
day of'_________________ 2011 is made by and between the City of Kyle, Texas, a Type A
general law city (“City”), and Plum Creek Development Partners, Ltd. (“Purchaser”).

W I T N E S S T H:

WHEREAS, on March 1, 2011, Purchaser acquired title to the Property (hereinafter
defined);

WHEREAS, Purchaser, as current owner of the Property, and the City wish to enter into
this Agreement in order to amend and restate that certain original Reclaimed Water Use
Agreement between the City and Mountain City Golf Company, L.L.C. dated effective as of July
21,1998 (the “Original Agreement”);

WHEREAS, pursuant to the Development Agreement dated on or about April 15, 1997,
between the City and Purchaser, upon completion of the Facilities (as defined below) the
Purchaser has the right to all available Reclaimed Water (as defined below) from the City’s
wastewater planet through April 15, 2017;

WHEREAS, the City, in order to (i) reduce the use of potable water for irrigation
purposes, and (ii) increase the productivity of existing potable water treatment facilities and
drinking water capacity, is contemplating the creation of an additional utility that would
distribute and sell some of the Reclaimed Water (the “Reclaimed Water Utility”) to other third
party users that want such Reclaimed Water for irrigation purposes;

WHEREAS, Purchaser, in exchange for the execution of this Agreement, is willing to
work with the City in the planning and implementation of the Reclaimed Water Utility as the
City installs infrastructure to pump, distribute and store Reclaimed Water for such other users
who wish to use such Reclaimed Water for irrigation purposes.  In that regard, Purchaser is
willing to (i) consider improvements, retrofits and expansions of holding ponds or lakes within
Plum Creek that would hold such Reclaimed Water for sale to such other users and (ii) to plan
and install Reclaimed Water lines (“Pump Pipes”) in areas within Plum Creek in order to assist
in the distribution of Reclaimed Water to such other users.

WHEREAS, the City and Purchaser desire to (i) secure a long term supply of Reclaimed
Water for Plum Creek and (ii) plan for the distribution to such other users of some of the
Reclaimed Water not used by Plum Creek;

 1
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WHEREAS, Purchaser desires to accept from the City the Reclaimed Water produced by
the City, upon the terms and conditions set forth herein;

NOW THEREFORE, in consideration of the mutual covenants and agreements contained
herein, the City agrees to sell Reclaimed Water to Purchaser, and Purchaser agrees to pay the
City for such delivery of Reclaimed Water, in the amounts and upon the terms and conditions
hereinafter set forth:

Section 1. DEFINITION OF TERMS

The following terms and expressions as used in this Agreement shall have the following
meanings:

1.1 “EFFLUENT PUMPING FACILITIES” means the facilities necessary to convey
Reclaimed Water from the Point of Delivery to the meter (as both are depicted on Attachment B,
attached hereto for all purposes) .

1.2 “EFFLUENT TRANSPORTATION AND DISTRIBUTION FACILITIES”
means the facilities necessary to convey Reclaimed Water from the  meter  to the Storage Pond,
as both are shown on the facilities drawing attached hereto as Attachments A and B.

1.3 “FACILITIES” means collectively the Effluent Pumping Facility, the Effluent
Transportation and the Distribution Facility and the Storage Pond. 

1.4 “IRRIGATION SYSTEM” means the system installed on a portion of the
Property for irrigation of the Property.

1.5 “OPERATE AND MAINTAIN THE FACILITIES” means the routine
maintenance used to maintain the Effluent Pumping Facilities to a standard of care and quality
that ensures a consistent and reliable delivery of Reclaimed Water. As used in this definition,
the word “maintenance”, includes, without limitation, the routine cleaning, service and
replacement of screen, solid pump, effluent wet wells, water pumps, motors, valves, hatches,
control panels, electric, signage, fencing, distribution lines, meters and any other associated
appurtenances to allow for a consistent production of effluent to the Storage Pond.

1.6 “OPERATE AND MAINTAIN THE CITY WASTEWATER TREATMENT 
PLANT” means the operation of the City’s Waste Water Treatment Plant to a standard of care
and quality that ensures a consistent and reliable deliverability of a minimum of 900,000 gallons
a day (0.9 MGD) of Type II Reclaimed Water meeting all applicable State and Federal
requirements and as specified by Section III of the Texas Discharge Permit No. WQ R11041-022
and the record keeping related thereto. As used in this definition, the word “operation”, includes,
without limitation, the consistent conveyance of effluent water from the City’s wastewater
treatment plant up to the Point of Delivery as depicted in Attachments A and B.

 2
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1 .7  “POINT OF DELIVERY” means the location at which title to the Reclaimed
Water passes from the City to the Purchaser as such location is reflected on the facilities drawing
attached hereto for all purposes as Attachments A and B.

1.8 “PROPERTY'' means the real property owned by Purchaser, and/or Purchaser’s
affiliates, which real property makes up the project known as Plum Creek.  Some of the Property,
has been developed as open space, as reflected on Attachment C, a portion of which is a golf
course.  A majority of the Reclaimed Water will be used on such open space.

1.9  "RECLAIMED WATER'' means the treated wastewater effluent (also known as
“grey water”) produced from the City's Wastewater Treatment Plant.

1.10 "STORAGE POND" means the golf course pond constructed to store Reclaimed
Water delivered to Purchaser as depicted on the facilities drawing attached hereto as Attachment
A.

1 .11 "TNRCC" means the Texas Natural Resource Conservation Commission, or its
successor agency.

1.12 "TREATED WASTEWATER EFFLUENT RATE'' means the rate to be charged
the Purchaser by the City (if the City owns the Facilities) per 1,000 gallons of Reclaimed Water
that is equal to the City's operating and maintenance cost of the Facilities; provided that no such
charge will be made by the City to Purchaser until after the City purchases the Facilities.  After
ten years from the date of this Agreement, the City may adjust the charge per 1,000 gallons
annually based on actual increases in be City's operating and maintenance costs and market
value, provided that the total charge does not exceed 125% of the City's actual operating and
maintenance costs of the Facilities for the prior year.

1.13 "WASTEWATER TREATMENT PLANT" means the primary wastewater
treatment plant of the City as presently located and as may be relocated in the future; provided
that if any relocation occurs, the City will use its best efforts to assist Purchaser with the
relocation of any of its Facilities affected by such relocation, including, without limitation,
obtaining and/or assigning to Purchaser any additional, necessary easements for any relocated
Facilities.

Section 2. FACILITIES CONSTRUCTION

2.1 Facilities Constructed.  The Effluent Transportation and Distribution Facilities,
Effluent Pumping Facilities, and Storage Pond (collectively, the "Facilities") necessary to
transport and deliver Reclaimed Water from the Point of Delivery at the City's Wastewater
Treatment Plant to the Purchaser at the Property as shown on the facilities drawing at
Attachment A are existing as of the date of this Agreement. The City hereby acknowledges that
the Facilities currently meet all applicable rules and regulations of the TNRCC for reclaimed
water systems

 3
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2.2 Conveyance of Portion of Facilities to City. The City will have the option to
acquire the Effluent Pumping Facilities, the Effluent Transportation and Distribution Facilities,
or both from Purchaser in pursuant to terms and conditions acceptable to Purchaser, in
Purchaser’s reasonable discretion.  Notwithstanding any provision in this Agreement to the
contrary, upon the conveyance of the Effluent Pumping Facilities, the Effluent Transportation
and Distribution Facilities, or both to the City, the City shall, own, operate and maintain, as
applicable, the Effluent Pumping Facilities and the Effluent Transportation and Distribution
Facilities and the Purchaser shall have no further maintenance obligations with respect thereto.

Section 3. OPERATION AND MAINTENANCE OF FACILITIES AND DELIVERY OF 
RECLAIMED WATER

3.1 Delivery.  The Purchaser shall operate and maintain the Facilities and deliver
Reclaimed Water from the Point of Delivery through the Facilities to the Storage Pond. It is
agreed and understood that the City and the Purchaser shall share a meter for the purposes of
measuring the Reclaimed Water delivered to Purchaser. For clarity, the parties hereto agree that
all valves and other controls to start, stop, and regulate the flow of water to Purchaser under this
Agreement (the “Regulators”) that are beyond the Point of Delivery (including such Regulators
related meter), are part of the Facilities. If the quality of the Reclaimed Water is ever less than
that specified in Texas Discharged Permit No. WQ 0011041-001, then the City shall notify
Purchaser orally within twenty-four (24) hours of the City becoming aware of such deficiency,
and Purchaser shall have the right to suspend acceptance of the Reclaimed Water by notifying
the City orally and confirming such suspension in writing within twenty-four (24) hours.

3.2  Permits.  The City has obtained Texas Discharge Permit No. WQ 0011041-002
and Authorization No. R11041-002  from the TNRCC. The Producer and Provider shall continue
to maintain, with assistance from the Purchaser (but at no cost to Purchaser), TNRCC’s permits
and authorizations for this Reclaimed Water project pursuant to TNRCC rules and regulations.

3.3 Use of Water. The Reclaimed Water delivered by the City shall be used for  (i) for
irrigation of the Property , (ii) for irrigation of any other land owned or managed by Purchaser,
(iii) to replenish lakes and ponds because of evaporation, (iv) for suppression of dust, and/or (v)
for compaction  of soil for construction purposes.

3.4 Right to Maintain the Facilities and, if applicable, the City's Wastewater 
Treatment Plant.  The City hereby grants to Purchaser and Purchaser’s successors, assigns, 
employees, contractors and agents the right, to the extent necessary, access to any and all 
property (i) owned by the City, (ii) that the City has rights to, and/or (iii) that the City’s 
Wastewater Treatment Plant occupies (either now or in the future) for the purposes of 
constructing, maintaining and/or operating the Facilities and any equipment used in connection 
with such Facilities (whether or not such equipment is owned by the Purchaser or the City).    

Section 4. QUANTITY AND UNIT MEASUREMENT

 4
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4.1 Quantity. The City agrees to sell and deliver Reclaimed Water to Purchaser at the
Point of Delivery pursuant to this Agreement. Purchaser agrees to take at the Point of Delivery
all Reclaimed Water desired for use by Purchaser pursuant to this Agreement during the entire
term of this Agreement. The Reclaimed Water will be delivered in accordance with this
Agreement. In no event shall the City be required under this Agreement to deliver any minimum
amount of Reclaimed Water to Purchaser. Purchaser agrees that the quantity of Reclaimed Water
available for delivery and use by Purchaser shall solely be dependent on the normal operations of
production of the City’s wastewater treatment system. The City shall endeavor to deliver a
quantity of Reclaimed Water necessary to meet Purchaser’s needs as contemplated by this
Agreement subject to the normal operation and production of the City’s wastewater treatment
system.

4.2 Sale by Purchaser. Purchaser may not sell Reclaimed Water purchased from the
City to any agency, individual, corporation, or other party.

4.3 Measurements.

a.  Purchaser has installed, operates, maintains, and reads the meter that records the
Reclaimed Water delivered to Purchaser. The City is permitted to also read such meter and
record the Reclaimed Water delivered to Purchaser. The principal measurement point for water
taken by Purchaser under this Agreement shall be located near the designated Point of Delivery

b. The City and Purchaser shall keep accurate records of all measurement of
Reclaimed Water required under this Agreement and the measuring devices and such records
shall be open to inspection by Purchaser during reasonable business hours. The City and
Purchaser shall have access to the metering equipment at all reasonable times, but the reading,
calibration, and adjustment thereof shall be done only by employees or agents of the  Purchaser.
The City’s agents or employees may observe the reading, calibration and adjustment.

c. Should Purchaser have reason to believe that a meter or meters is recording water
usage inaccurately, Purchaser may request in writing that the City investigate the meter
operations. If it is mutually agreed by the City and Purchaser that the meter is malfunctioning, or
should the City or Purchaser discover that a meter or meters is recording water usage
inaccurately,  Purchaser shall immediately notify  the City of same, and replace the faulty meter
or meters.

d. If, for any reason, a meter is out of service or out for repair so that the amount of
water delivered cannot be ascertained or computed from the reading thereof, the water delivered,
through the period such meter is out of service or out for repair, shall be estimated and agreed
upon by the parties thereto upon the basis of the best data available. For such purpose, the best
data available shall be deemed by other meters in the transmission line which can be related to
the main delivery meter. If no other meters in the system are operational which will allow
determination of delivered quantity, the amount of water delivered during such period may be
estimated (i) by correcting the error if the percentage of error is ascertainable by calibration tests

 5
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or mathematical calculation, or (ii) by estimating the quantity of delivery by deliveries during the
preceding periods under similar conditions when the meter was registering accurately.

4.4 Unit of Measurement. The unit of measurement for Reclaimed Water delivered
hereunder shall be 1,000 gallons of water, U-S. Standard Liquid Measure.

Section 5. QUALITY

5.1 General. The Reclaimed Water to be delivered by the City shall be treated sewage
in compliance with applicable State and Federal Law. This water is not intended for human
consumption or domestic purposes and is to be used only for irrigation purposes, for lake and
pond evaporation makeup, for dust suppression and/or for soil compaction related to
construction on any part of the Property. Purchaser has satisfied itself that such water will be
suitable for its use; provided that if at any time the quality of water delivered is dangerous to
human health when applied by Purchaser’s irrigation system or otherwise less than that required
to maintain vigorous, healthy plant growth for the plant material at the Purchaser's facilities, then
Purchaser may immediately terminate of suspend this Agreement and may refuse acceptance of
the water, and Purchaser will not be liable for any payments for any period of non-acceptance.
THERE ARE NO WARRANTIES, EXPRESS OR IMPLIED, WHICH EXTEND BEYOND
THE DESCRIPTION CONTAINED IN THIS AGREEMENT RELATIVE TO THE QUALITY
OF RECLAIMED WATER.

Section 6. PAYMENTS BY PURCHASER FOR RECLAIMED WATER RECEIVED

6.1 Commencement of Service. The City has been providing Reclaimed Water under
the Original Agreement and shall continue to provide Reclaimed Water to Purchaser on and after
the date of this Agreement in accordance with the terms of this Agreement.

6.2 Rate. If the City acquires the Facilities from Purchaser then the City shall charge
Purchaser and Purchaser shall pay City for the Reclaimed Water delivered to the Purchaser at the
Treated Wastewater Effluent Rate as defined in Section 1.12.  The parties acknowledge and
agree that as of the date of this Agreement and until the date the City acquires title to the
Facilities from Purchaser, Purchaser shall not be charged for the Reclaimed Water provided to
Purchaser pursuant to the terms of this Agreement.

6.3 Billing. If the City acquires title to the Effluent Pumping Facilities and the
Effluent Transportation and Distribution Facilities from Purchaser, then the City shall bill
Purchaser for Reclaimed Water sold under this Agreement as follows:

Billing will be on a monthly basis.a.

b. The City will submit to Purchaser a monthly statement for Reclaimed Water. The
monthly statement will be payable on or before 10 days after receipt of the invoice.

 6
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c. The City will retain the right to suspend water service if Purchaser has not paid its
monthly statement by 10th day after receiving notice that the invoice is delinquent.

Section 7. SUSPENSION OF SERVICE

 7.1 Force Majeure. If the City is unable to deliver Reclaimed Water under the terms
of this Agreement due to circumstances beyond the City's control and without its fault whether
such occurrence or circumstance be an act of God or the common enemy or the result of war,
riot, civil commotion, sovereign conduct, or the act or conduct of any person or persons not party
or privy hereto, then the City shall be excused from such performance for such period of time as
is reasonably necessary after such occurrence to remedy the effects thereof, then the City shall
not be liable for the breath of this Agreement. The City shall use reasonable and good faith
efforts to correct any impediment preventing delivery of Reclaimed Water and give Purchaser
advance notice when possible and to the extent it is reasonable, give such force of any inability
to deliver the water needed so that Purchaser may seek alternative sources.

7.2 Repairs and Maintenance. The City may temporarily suspend delivery of
Reclaimed Water to Purchaser for the purpose of performing maintenance and repairs to the
City's wastewater system, including its Wastewater Treatment Plant. The City shall endeavor to
provide Purchaser with written notice prior to suspension of such service and an
estimateestimated time of when service shall be reestablished.

7.3 Regulatory Action. The City may temporarily suspend delivery of Reclaimed
Water to Purchaser pursuant to the request, written order, or direction of any regulatory agency
having jurisdiction over the use of Reclaimed Water. The City shall endeavor to provide
Purchaser with verbal notice prior to suspension of such service and an estimateestimated time of
when service shall be reestablished.

7.4 Emergency Situation.  If the City has or is in the imminent future going to run out 
of potable water for the residents in the City’s service area and only after (i) the City has 
exhausted all of its other available options, (ii) the City cannot locate another source for water 
and (iii) the City has provided not less than one hundred twenty (120) days prior written notice, 
the City may temporarily suspend delivery of the Reclaimed Water to Purchaser for the purpose 
of converting the Reclaimed Water into potable water for such residents.  The City will make 
every effort to shorten the duration for which the Reclaimed Water will not be available to 
Purchaser.   If the City suspends delivery of the Reclaimed Water because of an emergency 
situation as provided for in this Agreement, Purchaser may, at Purchaser’s election and sole 
discretion, terminate this Agreement at any time during any such suspension, by providing 
written notice of such termination to the City, and such termination will take effect when sent by 
Purchaser. 

Section 8. RECLAIMED WATER UTILITY.
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8.1. Planning for Reclaimed Water Utility.  The City intends to study the feasibility
and implementation of a facilities, operation and distribution system operated by a City-owned
Reclaimed Water Utility to promote the civic objections described in the Recitals to this
Agreement.  Purchaser shall reasonably cooperate with the City, which reasonable cooperation,
will include, without limitation, Purchaser providing planning materials, engineering data and
other similar materials relating to Plum Creek and the City’s planning and possible creation of
the Reclaimed Water Utility.

8.2. Lines and Joint Facilities.  The City and Purchaser contemplate that existing or
future ponds and lakes within Plum Creek could be used as holding ponds to hold Reclaimed
Water, some of which will be for the distribution to other third party users.  Purchaser and the
City agree to work together diligently and in good faith to consider providing some of the
Reclaimed Water to other third party users and to plan for the possible expansion and/or retrofit
of the Facilities in order for such Facilities to be able to transport and hold the Reclaimed Water
for distribution to such other third parties for use in landscape irrigation or other approved
purposes.  Likewise, Purchaser and the City agree to work together diligently and in good faith
to plan for the areas the Pump Pipes would be located within Plum Creek and to design the
mechanism that would measure the amount of Reclaimed Water distributed to such other third
parties for such uses.  The costs of such Facilities and Pump Pipes shall be a part of the
Reclaimed Water Utility system.  The allocation of such costs, if any allocation is made, between
Purchaser and the City, must be approved by both Purchaser and the City, and is dependent on
factors (not an exhaustive list) such as the party benefitting from such improvement, the rate to
be charged for such Reclaimed Water, the capacity of such improvements and other factors
relating to the installation, operation and use of the such Reclaimed Water Utility system.

Section 9. GENERAL PROVISIONS.

9. 1 Operations and Maintenance.  Purchaser will continuously operate and maintain
the Facilities.

9.2 Conditions. It is expressly understood and agreed than any obligations on the part
of the City to provide Reclaimed Water to Purchaser be (a) conditioned upon the City's ability to
maintain all necessary permits, agreements, material, labor, and equipment, provided the City
uses reasonable efforts to maintain said permits, agreements, material, labor, and equipment (b)
subject to all present and future valid laws, order, rules, and regulations of the United States of
America, the States of Texas and any government or regulatory body having jurisdiction over the
City or its activities, and (c) subject to the right of the City to terminate Reclaimed Water
deliveries under this Agreement when the City finds uses of such water to be noncompliant with
the provisions of the TNRCC Reclaimed Water use rules located at Title 30 of the Texas
Administrative Code, Chapter 210.
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9.3 Title. Title to all water supplied hereunder shall be in the City up to the Point of
Delivery at which point title shall pass to Purchaser. The Point of Delivery is specifically
delineated and shown on Attachment A and is located prior to the metering point where the
water flowing from the City to Purchaser is measured.

9.4 Obligations of Purchaser.

a. Purchaser shall be responsible to operate and maintain its lines, any pumping or
other facilities necessary for the transportation of the Reclaimed Water from the Point of
Delivery to the place of use including the Facilities and Storage Pond, at its sole risk and
expense; provided however, City shall use its good faith efforts to assist Purchaser in obtaining
any and all necessary easements for the operation of the Facilities, including any easements 
necessary for the Facilities if the City’s Wastewater Treatment Plant is relocated pursuant to an 
express right in this Agreement to relocate it. Additionally, City agrees to, as applicable, (i)
assign to Purchaser, in form attached hereto as Attachment D, any and all easements rights, to
the extent assignable, that the City has for the operation of the Facilities, and (ii) grant to
Purchaser easements, in form and with content reasonably satisfactory to Purchaser, easement
and access rights, to the extent the City can, for access to and the operation of the Facilities.
The City represents that it has one or more written and recorded easements in place that
collectively make up the entire area occupied by the Effluent Transportation and Distribution
Facilities.  And, further, the City agrees that to the extent it does not have written and recorded
easements for any such area and once the City is notified of such failure, the City will cooperate
in good faith and use commercially reasonable efforts to obtain such missing easement or
easements.

b. By its execution of this Agreement, Purchaser acknowledges its receipt of the
TNRCC Reclaimed Water use rules also located at Title 30 of the Texas Administration Code,
Chapter 210 and further agrees to comply with all requirements and responsibilities under such
rules.

9.5 INDEMNIFICATION. THE CITY, ITS OFFICERS, AGENTS, AND
EMPLOYEES SHALL NOT BE HELD LIABLE OR RESPONSIBLE FOR, AND SHALL BE
SAVED AND HELD HARMLESS BY PURCHASER FROM AND AGAINST ANY AND
ALL CLAIMS, SUITS, ACTIONS, ENFORCEMENT ACTIONS, LOSSES, DAMAGES, OR
LIABILITY INCLUDING ALL LITIGATION, COSTS, AND ATTORNEYS’ FEES
BROUGHT BY ANY PERSON, ENTITY OR ANY REGULATORY AUTHORITY ARISING
OUT OF OR OCCASIONED BY THE ACTS OF PURCHASER OR PURCHASERS’ AGENT
OR EMPLOYEES IN THE EXECUTION OR THE PERFORMANCE OF THIS CONTRACT,
PURCHASER’S USE OF RECLAIMED WATER, AND PURCHASER’S OPERATION OF
THE FACILITIES.

Section 10. TERM OF AGREEMENT; MODIFICATION; NOTICES; STATE OR FEDERAL 
LAWS, RULES, ORDER OR REGULATIONS

10.1 Terms of Agreement. This Agreement shall be in force and effect from the date of

 9

Attachment number 2 \nPage 9 of 22

Item # 13



1123824.12
1123824.14

execution hereof for a term of fifteen (15) years.

10.2 Option for Renewal. The parties hereby agree that Purchaser shall have two
option(s) to renew and extend the term of this Agreement, each for an additional ten (10) year
term. Each such option shall be exercised in advance of the then current expiration date of this
Agreement by Purchaser giving the City written notice one hundred eighty (180) days prior to
the then current expiration date or within thirty (30) days of receipt of written notice from the
City notifying Purchaser of its option rights, whichever comes later.

10.3 Address and Notice. Unless otherwise provided in this Agreement, any notice,
communication, request, reply, or advice (herein severally and correctively, for convenience
called “Notice”) herein provided or permitted to be given, made or accepted by any party must
be in writing. Notice may, unless otherwise provided herein, be given or served (i) by depositing
the same in the United States mail, postage paid, certified or registered, and addressed to the
party to be notified, with return receipt requested; (ii) by delivering the same to such party, or an
agent such of such party, by hand delivery or facsimile transmission; or (iii) by depositing the
same with an overnight courier service guaranteeing “next day delivery,” addressed to the party
to be notified and with all charges prepaid. Notices shall be addressed to the party notified.
Notice deposited in the mail in the manner hereinabove described shall be effective upon such
deposit. Notice given in any other manner shall be effective only if and when received by the
party to be notified. For the purpose of Notice, the addresses of the parties shall be, until changed
as hereafter provided as follows:

Purchaser: Plum Creek Development Partners, Ltd.
200 Congress Avenue, Suite 9A
Austin, Texas 78701
Attn: David Mahn
Fax: (512) 472-7455

With Copy To: Mountain Plum, Ltd.
4040 Broadway, Suite 501
San Antonio, Texas 78209
Attn: Chris Gill and Peter French
Fax: (210) 826-9502

City:
City of Kyle
Attn: Director of Public Works
P.O. Box 40
Fax: (512) 262-3403

Any party may change the address for notice by giving notice of such change in accordance with
the provisions of this section.
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10.4 State and Federal Laws, Rules, Order and Regulations. This Agreement is subject
to all applicable Federal and State Laws and applicable permits, ordinances, rules, order and
regulations of any local, State or Federal Governmental Authority having or asserting
jurisdiction, but nothing contained herein shall be construed as a waiver of any right to question
or contest any such law, ordinance, order, rule or regulation in any forum having jurisdiction.

Section 11. ASSIGNMENT

11.1 General. Except under the condition stated in Section 11.2, this Agreement shall
not be assignable by Purchaser in whole or in part without the written consent of the City except
that such consent shall not be unreasonably withheld. The City and Purchaser each binds itself
and its successors and assigns to the other party with respect to all covenants of this Agreement.

11.2  Permitted Assignment. Any assignment by Purchaser of any right or interest in
this Agreement, in whole or in part, to Plum Creek or Purchaser's first lien lender shall not
require the City’s consent.

11.3 Transfer. In the event the City assigns, conveys or otherwise relinquishes its
obligations with respect to wastewater treatment and disposal for the service area covering the
Property to third parties (whether private or public) such that the City is no longer operating and
deposing of treated wastewater effluent produced from City’s Wastewater Treatment Plant(s) the
City shall cause said third party to assume all of City's obligations under this Agreement.

Section 12. GOVERNING LAW

12.1 General. The validity of this Agreement and any of its terms or provisions, as well
as the rights and duties hereunder, shall be governed by the Laws of the State of Texas.

Section 13. REMEDIES UPON DEFAULT

13.1 Default. Notwithstanding anything herein to the contrary, no party shall be
deemed to be in default hereunder until the passage of thirty (30) business days after receipt by
such party of notice of default from the other party. Upon the passage of thirty (30) working days
without cure of the default, such party shall be deemed to have defaulted for purposes of this
Agreement.

13.2 No Additional Waiver Implied. The failure of any party hereto to insist in any one
or more instances upon performance of any of the terms, covenants, or conditions of this
agreement shall not be construed as waiver or relinquishment of the future performance of any
term, covenant, or condition by the other parties hereto, but the obligation of such other parties
with respect to such future performance shall continue in full force and effect.

13.3 Remedies. The Parties recognize that certain of their respective obligations, if not
performed, may be adequately compensated by money damages while others could not be.
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Accordingly, the Parties agree that in the event of any failure to perform any covenants,
conditions, or obligations of this Agreement on the part of any party, the aggrieved party shall:

to the extent, if any, permitted by law, have the remedy of specifica)
performance of this Agreement, in addition to any other remedies
otherwise available at law or in equity or under this Agreement; and

either City or Purchaser may terminate this Agreement by written notice,b)
after such party has given notice of material default to the other party
upon the expiration of the thirty (30) days permitted for curing such
default not having been cured.

13.4 Plum Creek’s Cure Right. INTENTIONALLY DELETED.

Section 14. VENUE

14.1 General. All amounts due under this Agreement, including, but not limited to,
payments due under this Agreement or damages for the breach of this Agreement, shall be paid
and be due in Hays County, Texas which is the County in which the administrative offices are
located. It is officially agreed by the parties to this Agreement that Hays County, Texas is the
place of performance of this Agreement; and in the event that any legal proceeding is brought to
enforce this Agreement or any provision hereof, the same shall be brought in Hays County,
Texas.

Section 15. SEVERABILITY

15.1 General. The provisions of this Agreement are severable, and if any provision or
part of this Agreement or the application thereof to any person or circumstance shall ever be held
by any count of competent jurisdiction to be invalid or unconstitutional for any reason, the
remainder of this Agreement and the application of such provision or part of this Agreement to
other persons or circumstances shall not be affected hereby.

Section 16. TITLES

16.1 General. Titles and subtitled Articles contained herein are for convenience only
and have no legal or other effect on the terms of this Agreement.

Section 17. PRIOR AGREEMENTS SUPERSEDED

17.1 General. This Agreement constitutes the sole and only Agreement of the parties
with respect to the delivery of Reclaimed Water to Purchaser and cancels and supersedes any
prior understandings or oral or written Agreements between the parties respecting the subject
matter.
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IN WITNESS WHEREOF, the parties hereto acting under the proper authority have
caused this Agreement to be duly executed in several counterparts, each of which shall constitute
an original, on this____day of ________, 201_,  all as of the day and year first written, which is
the effective date of this Agreement.

[SIGNATURE ARE ON THE FOLLOWING PAGE]
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PURCHASER:

PLUM CREEK DEVELOPMENT PARTNERS, LTD.

By: BGI PLUM CREEK DEVELOPERS, LTD.,
a Texas limited partnership, general partner

By: BENCHMARK LAND DEVELOPMENT, INC.,
a Texas corporation, general partner

By:
David C. Mahn, Vice President

    THE CITY OF KYLE

By: ____________________________________
    Mayor

ATTEST:

___________________________________
City Secretary

(SEAL)
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ATTACHMENT A

[SEE EXHIBIT ATTACHED]
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ATTACHMENT B

[SEE EXHIBIT ATTACHED]
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ATTACHMENT C

[SEE EXHIBIT ATTACHED]
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ATTACHMENT D

PARTIAL ASSIGNMENT OF EASEMENTS

Date: _____________, 2011

Assignor:  City of Kyle, Texas, a Type A general law city

Assignor’s Mailing Address: City of Kyle
Attn: Director of Public Works
P.O. Box 40
Kyle, Hays County, Texas 78611

Assignee: Plum Creek Development Partners, Ltd., a Texas limited partnership

Assignee’s Mailing Address: Plum Creek Development Partners, Ltd.
200 Congress Avenue, Suite 9A
Austin, Travis County, Texas 78701

Consideration:Ten Dollars ($10.00) and other good and valuable consideration

Easements:  All of Assignor’s rights, title and interest in and to the easements described
on Exhibit A attached hereto and incorporated herein for all purposes (“Easements”) insofar as
same relate to and are necessary for the transportation of treated wastewater effluent produced
from Assignor’s wastewater treatment plant to Assignee pursuant to the terms and conditions of
the Agreement (as defined below).

Reservations from and Exceptions to Conveyance.  Assignor expressly reserves from this
conveyance, and it is subject to, all easement rights of Assignor not related to the transportation
of treated wastewater effluent, if any; and all presently recorded restrictions, reservations,
covenants, conditions and other instruments that affect the Easements.

Reference is made to that certain Amended and Restated Reclaimed Water Use
Agreement dated __________, 2011 between Assignor and Assignee (“Agreement”).  The
covenants, representations and warranties set forth in the Agreement are hereby incorporated
herein by reference as if such covenants, representations and warranties were fully set out herein.
Assignor and Assignee acknowledge and agree that such covenants, representations and
warranties, though not set forth herein in full, are applicable and effective with respect to the
conveyance, assignment and transfer evidenced hereby.  Assignor, for the consideration and
subject to the reservations from and exceptions to conveyance, grants, sells, assigns and conveys
to Assignee the Easements, together with all and singular the rights and appurtenances thereto, in
any wise belonging, to have and to hold them to Assignee, Assignee’s successors and assigns
forever.  Assignor binds Assignor and its successors to warrant and forever defend all and
singular the Easements to Assignee and Assignee’s successors and assigns against every person
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whomsoever lawfully claiming or to claim the same or any part thereof, except as to the
reservations from and exceptions to conveyance and warranty.

This Assignment shall apply to and inure to the benefit of, and be binding upon and
enforceable against the parties hereto and their respective heirs, successors, administrators and
assigns, to the same extent as if they were original parties hereto.

This Assignment may be executed in any number of counterparts with the same effect as
if all parties hereto had signed the same document.  All such counterparts shall be construed
together and shall constitute one instrument, but in making proof hereof it shall only be
necessary to produce one such counterpart.

Assignee’s acquisition of title to all or any of the property on which the Easements are
located shall not terminate the Easements.  The Easements may only be terminated or released
by  a written  release  or  vacation  of  the  applicable  Easements  recorded  in  the Official  Public
Records of Hays County, Texas.

IN WITNESS WHEREOF,  the  parties  hereto  have  executed  this  Assignment  as  of  the
Effective Date.

ASSIGNOR:

THE CITY OF KYLE

By:  ______________________________________
Mayor

ATTEST:
___________________________________
City Secretary

(SEAL)

THE STATE OF TEXAS §
§

COUNTY OF HAYS §

Before me the undersigned authority on this day personally appeared
_____________, mayor of the City of Kyle, Hays County, a Type A general law city, known to
me to be the person whose name is subscribed to the foregoing instrument and acknowledged to
me that he executed the same for the purposes and consideration therein expressed on behalf of
the City of Kyle, Hays County, a Type A general law city.

Given under my hand and seal of office this ____ day of ___________, 2011.
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Notary Public in and for the State of Texas

ASSIGNEE:

PLUM CREEK DEVELOPMENT PARTNERS, LTD.

By: BGI PLUM CREEK DEVELOPERS, LTD.,
a Texas limited partnership, general partner

By: BENCHMARK LAND DEVELOPMENT,
INC.,

a Texas corporation, general partner

By:
David C. Mahn, Vice President

THE STATE OF TEXAS §
§

COUNTY OF ________ §

Before me the undersigned authority on this day personally appeared David C.
Mahn, Vice President of Benchmark Land Development, Inc., general partner of BGI Plum
Creek Developers, Ltd., general partner of Plum Creek Development Partners, Ltd., known to me
to be the person whose name is subscribed to the foregoing instrument and acknowledged to me
that he executed the same for the purposes and consideration therein expressed on behalf of such
corporation and limited partnerships.

Given under my hand and seal of office this ____ day of ___________, 2011.

Notary Public in and for the State of Texas
After recording return to:
DuBois, Bryant & Campbell, LLP
700 Lavaca, Suite 1300
Austin, TX 78701
Attn: Patricia Sherman Bruce

1123824.12
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EXHIBIT “A”

Easements

Easements Recorded by Separate Instrument:

Utility Easement recorded June 8, 1998 granted from Nancy Osgood, individually,1.
and Bar-O, Ltd. as Volume 1420, Page 899, Official Public Records of Hays County,
Texas.

Utility Easement recorded May 23, 2000 granted from Arthur L. Schmeltekopf, Jr.2.
and wife, Katherine Finch Schmeltekopf, Ernest Toepfer, Jr. and wife, Rose Marie
Schmeltekopf Toepfer, and Morris Henry Schmeltekopf and wife, Linda Hill
Schmeltekopf recorded as Volume 1672, Page 306, Official Public Records of Hays
County, Texas.

Utility Easement dated October 2, 2000 granted from Charles Durham Nash recorded3.
as Volume 1728, Page 700, Official Public Records of Hays County, Texas.
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City Attorney Concerns 
RE: Reclaimed Water Use Agreement 

 
 

Contract Section 
 3d.  Whereas . . . Not entitled to all available reclaimed water 
 
 
 1.6  Not minimum of 900,000 gallons-per day but maximum of 
    900,000 gallons-per day 
 
 
 1.7  Point of Delivery is at mixer box 
 
 
 1.13  City not obligated to acquire row/easements for utility lines if  
   plant moves 
 
 
 2.2  If facilities are conveyed to city – cost of conveyance should  
   be identified . . . (i.e. construction cost less deprecation) 
 
 
 3.1  City will not guarantee or warrant quality of the reclaimed water 
 
 
 3.3  End use should be specified as for golf course irrigation only 
 
 
 4.2  Purchaser (golf course) may not sell reclaimed water to anyone 
 
 
 7.4  Emergency situation should not require 120 days written notice 
   (30 days or less) 
 
 
 9.3  Effluent water always belongs to City 
 
 
 10.1  Term should be 10 years or less 
 
 
 10.2  No option to renew or renewal not automatic 
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PLAN 2009
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	2.1 Definitions.
	As used in this Agreement, the following terms shall have the meanings ascribed below. All undefined terms shall return their 
	(a) “Adversarial Proceeding” include any cause of action regarding this Agreement  filed by the Developer in any state or fede
	(b) “Calendar Year” or “year” means a twelve month period of time commencing January 1, and extending therefrom for a period o
	(c) “City” means the City of Kyle, a municipal corporation of the State of Texas.
	(d) “City Sales Tax” means the portion of such sales and use taxes as are remitted to the State of Texas by the Retail Occupan
	(e) “Code” shall mean the City of Kyle Code of Ordinances.
	(f) “Contract Progress Payment Request” (“CPRR”) shall mean a request for payment due to the Developer and submitted by the De
	(g) “Comply” and “compliance” mean timely, full, and complete performance of each and every requirement, obligation, duty, con
	(h) “Construct” and “construction” mean construction in a good and workmanlike manner and in compliance with applicable State 
	(i) “Default” and “Act of Default” mean failure in some material respect to comply timely, fully and completely with one or mo
	(j) “Detailed Confidentiality Report” shall mean a report, attached hereto as Exhibit “C” provided by the State to the City in
	(k) “Developer” means Nomoland Company, LP, a Texas limited partnership.
	(l) “Development” means the multi-phased development of commercial retail improvements as generally described in the second re
	(m) “Development Improvements” or “Improvements” means the improvements constructed by the Developer, including, but not limit
	(n) “Economic Development Grants” or “GRANTS” shall collectively mean sales and use tax proceeds, pursuant to CPRR, made from 
	(o) “Effective Date” shall mean the date a sales and use tax generating Retailer has commenced operations and consummated the 
	(p) “Expiration Date” shall mean the earlier of:
	i. The date of the City’s reimbursement of the Maximum Grant Amount to the Developer for all Hard and Soft Costs associated wi
	ii. Ten (10) years from the Effective Date of this Agreement; or
	iii. The expiration date of any “cure” period of an uncured default.

	(q) “Finance Department” means the Finance Department of the City of Kyle.
	(r) Grant” shall mean, pursuant to the Agreement the payment of monies in the manner provided Article III., from the City’s po
	(s) “Hard Costs” shall mean the actual, substantiated costs of construction, labor, and materials incurred by the Developer or
	(t) “Maximum Grant Amount” shall mean the total Hard and Soft Costs for the Tenant Improvements including the amount the City 
	(u) “On-Site” means on the Property and at the Development.
	(v) “Property” means the real property described on Exhibit “A” attached hereto.
	(w) “Project” shall mean the Improvements described in Exhibit “C” hereto for which Developer shall receive GRANTS from the sa
	(x) “Retail Occupants” means all owners, and occupants of the Development and the additional retail and non-residential space 
	(y) “Sales and Use Tax” shall mean the one and one-half percent (1.50%) sales and use tax imposed by the City on the sale of T
	(z) “Sales Tax Payment Period” or “Payment Period” shall mean a full quarter of the City’s Fiscal Year, except that the first 
	(aa) “Sales Tax Receipts” shall mean one hundred percent (100%) of the City receipts from the Retailer’s collection of the one
	(bb) “Subcontractor” or “contractor” shall mean an individual, firm, or corporation having a direct contract with the Develope
	(cc) “Soft Costs” shall mean the costs incurred by the Developer for engineering, legal, design, fiscal security, insurance, p
	(dd) “Taxable Items” and “taxable services” shall be ascribed the meaning provided by Chapter 151, Texas Tax Code.
	(ee) “Tenant” or “Tenants” shall mean a Retailer who pays rent to the Developer to use building space within the Property.
	III.
	ECONOMIC DEVELOPMENT GRANTS
	3.1  Grants
	The City agrees to reimburse the Developer, after the commencement of the Effective Date through Economic Development Grants (
	3.2  Grant Payments
	The City shall remit to the Developer Sales Tax Receipts Consummated within the Property for the Sales Tax Payment Period requ
	.

	3.5  Economic Development Grant.  Subject to the full and timely performance of each of the requirements and conditions preced
	3.5.1 Maximum Grant Payment.  The City agrees to pay to the Developer, an Economic Development Grant the total amount of $270,
	3.6      Performance Criteria.  The Developer agrees and covenants that it shall:
	(a) Upon execution of the Agreement, the Developer shall deposit in the escrow with the City $240,000.00 (the “Nomoland Escrow
	(b) Construct or cause to be constructed the Development Improvements, in compliance with the plans and specifications approve
	(c) Following completion of the construction of the Traffic Signal Improvements and payment in full by the City to the State p
	9.21 Forfeiture.  The Developer shall forfeit any and all rights to the Annual Grant Payments set forth in Section 2 of this A

	9.22 Force Majeure.
	The term “force majeure” as employed herein shall mean and refer, without limitation, to acts of God; strikes and/or lockouts;
	If, by reason of force majeure, any party hereto shall be rendered wholly or partially unable to carry out its obligations und
	It is understood and agreed that the settlement of strikes and lockouts shall be entirely within the discretion of the party h

	9.23 Representations and Warranties by the Developer.  The Developer makes the following representation and warranties as appl
	9.24 Section or Other Headings.  Section or other headings contained in this Agreement are for reference purposes only and sha
	9.25 Applicable Law and Venue.  This Agreement is made and all obligations arising hereunder shall be construed and interprete
	9.26 Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall be considered an original, bu



